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1.Fiscal effects of the sale of commercial establishments

Unlike other entrepreneurial reorganizations, such as 
mergers and excisions, the sale of commercial esta-
blishments has not been regulated by our legislation. 
In fact, Article 14-1 of the Tax Statute states that in 
the case of mergers it is not considered that a sale 
between the companies involved has taken place , 
for fiscal purposes. Likewise, in the case of excisions, 
Article 14-2 of the said Tax Statute also states that, 
for fiscal purposes, no sale has taken place between 
the exscinding company and the companies  into  
which  it  is  subdivided.

Because of the lack of express regulations governing 
the fiscal effects of sales of commercial establish-
ments, these transactions must be made in light of 
the general rules of the Tax Statute, taking into ac-
count the type of the goods of which the establish-
ment to be sold is formed.

Our Commercial Code defines a commercial establi-
shment as “a group of goods organized by an en-
trepreneur to achieve the purposes of a company”. 
Companies are understood to be all kinds of orga-
nized economic activities for the production, trans-
formation, circulation, administration or custody of 
goods or for the provision of services.   Article 25 of 
the Commercial Code.

Article 516 of the Commercial Code provides an in-
dicative, but non-exhaustive, list of certain goods 
that, in principle and unless there is a provision to the 
contrary, form part of a commercial establishment. 
Among these goods, the said Article 516 mentions (i) 
sign or trade name and trademarks; (ii) rights over 
industrial or artistic inventions or creations used in 
the establishment; (iii) stocks, credits and other bea-
rer securities; (iv) movables and facilities; and (v) lea-
se agreements or the right to rent the premises in 
which it operates.

When this group of goods is used for an organized 
economic activity, it forms a commercial establi-
sh that may, among other commercial transactions, 
be sold or disposed of According to Article 525 of 
the Commercial Code, such a sale is presumed to be 
made as a single whole or as an economic unit, that 
is, it is presumed that it covers all the goods, both 
tangible and intangible, that the entrepreneur uses 
to engage in a specific economic activity. From the 
commercial point of view, Article 525 et seq. of the 
Commercial Code regulate the requirements, effects 
and responsibilities arising from the sale of a com-
mercial establishment. However, as mentioned, there 
is no fiscal rule that either refers to this transaction or 
defines its effects.
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As there are no rules to define the fiscal effects of 
the sale of a commercial establishment, they must 
be analyzed according to the nature of each of the 
goods of which it is formed: that is, it involves a tran-
saction that must be considered as a group of indivi-
dual sales of such goods and, therefore, even though 
Article 525 of the Commercial Code states that, in 
the case of a sale of a commercial establishment as 
a single whole, there is no requirement to “specify in 
detail the elements which form it”, for fiscal purposes 
it is fundamental not only to specify the elements, 
but also to assign an individual sale price to each of 
the goods in order to determine its fiscal effects.

We shall therefore evaluate the tax treatment of sa-
les of commercial establishments taking into account 
the individual sale of each of the component goods.

Sale of Intangibles:

One of the most important goods and often the one 
with the highest value in a commercial establish-
ment are its intangibles, such as trademarks, trade 
names, software or good will. In view of the value 
these goods usually have in the sale of such an esta-
blishment, it is of vital importance to determine their 
fiscal effects.

Sales Tax:

Article 420 of the Tax Statute establishes that “sales 
of corporeal movable goods” constitute a item lia-
ble to VAT, thus excluding incorporeal goods, whose 
sale is consequently not liable to this tax.

DIAN has repeatedly accepted that intangibles may 
be exploited in two ways, one by permitting third 
parties to use them under a license and, in which 
DIAN considers that they constitute a VAT taxable 
service, and the other by the sale of the intangibles, 
in which case VAT is not applicable because the sale 
of incorporeal goods is not liable to VAT  Unified 
Opinion 001 of 2003..

In light of the foregoing, the sale of the intangibles 
of a commercial establishment being sold will not 
be liable to VAT. In these cases it is important to 
comply with all the respective formal requirements, 
such as registrations with the competent authorities, 
otherwise DIAN could conclude that what is invol-
ved is not a sale of the ownership rights of the intan-
gibles, but the granting of a mere license, which, as 
mentioned, is treated as a service and is therefore 
liable to VAT.

Income Tax

In the case of income tax, a distinction must be 

drawn between acquired intangibles and created in-
tangibles.

In the case of acquired intangibles, such as trademar-
ks of products or services or certain software that 
the entrepreneur - seller has acquired and uses in 
the commercial establishment to be sold, Article 74 
of the Tax Statute establishes that their fiscal cost 
is that of their acquisition, minus the corresponding 
amortizations. The difference between the fiscal cost 
and the sale price will be a taxable profit for the en-
trepreneur - seller. Thus, to determine this taxable 
profit it is fundamental that the price of each of the 
goods that form the establishment be detailed indi-
vidually in the respective sale price.

There are also intangibles that have been created, 
the most important of which is good will. These in-
tangibles are understood to be those developed by 
the company in the course of its activities. However, 
on the basis of Law 812 of 2003, it is not possible to 
enter created intangible assets in accounts. From the 
fiscal point of view, however,  and  even  if  there  is  
no  cost  of acquisition, Article 75 of the Tax Statute 
presumes that the fiscal cost of these goods is thirty 
per cent (30%) of the price of the sale. For this pre-
sumption to be admissible, the said regulation requi-
res (i) that the respective intangible be included in 
the seller’s income tax return for the year immedia-
tely preceding the sale, and (ii) that the cost be duly 
supported   by   a   technical   evaluation. 

The said requirements for this presumed cost to be 
admissible were included in Law 788 of 2002, limi-
ting the possibility of the taxpayer’s enjoying this be-
nefit, especially in cases in which the sale transaction 
was not planned prior to expiration of the term for 
presenting the tax return for the year immediately 
preceding the sale. However, the use of this presu-
med cost is still a benefit established by the law in 
favor of the taxpayer. Thus, in the case of created 
intangibles, the difference between their sale value 
and their presumed cost will be a taxable profit for 
the seller, providing the requirements referred to for 
its admissibility are fulfilled. For the buyer, this crea-
ted intangible will become an acquired intangible 
subject to tax deductible amortizations.

Industry and Trade Tax

To define the fiscal effects of the industry and tra-
de tax on the sale of intangibles that form part of 
the commercial establishment, it must be established 
whether or not the intangibles constitute fixed assets 
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2Concepto Unificado 001 de 2003.
3Ley 14 de 1983, Artículo 33.
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for the seller.

In the first case, that is whether or not the intangibles 
constitute fixed assets, which should be the general 
rule, income received by the taxpayer from the sale 
of same would not be liable to industry and trade 
tax, because the sale of fixed assets is exempt from 
it Article 33 of Law 14 of 1983..

If, on the contrary, the intangibles are movable as-
sets, because they are sold in the ordinary course of 
business, for example, a company engaged in sof-
tware development and sale, the income from such a 
sale would be liable to Industry and Trade tax  at  the  
corresponding  rate  within  the municipality   where   
the   sale   took   place. 

Sale of Stocks

Stocks are also an important item in sales of com-
mercial establishments, especially in the case of 
companies in the industrial and commercial sector.

Sales Tax

The sale of stocks, even when it forms part of a tran-
saction involving the sale of the commercial establi-
shment as a single whole, is liable to sales tax at the 
corresponding rate, according to the nature of the 
goods. In this case, to determine the taxable base 
for this tax it is fundamental to carefully break down 
the value of the stocks to be sold in order to avoid 
the value being increased by amounts which are not 
strictly included in such sales of stocks.

Liability to VAT on the sale of stocks when it                  
forms part of a transaction selling the commercial 
establishment,  has been seriously criticized, becau-
se they are not being sold individually, but as part of 
a single whole, that is, the commercial establishment 
itself. However, since our legislation does not establi-
sh a special regime for sales of commercial establish-
ments, as it does for mergers and excisions, VAT is 
payable on the part of the transaction involving the 
sale of stocks.

It is noteworthy that Andean Community Decision 
599 of 2004, approving the substantial and procedu-
ral aspects of VAT for harmonization by its Member 
Countries, expressly states that VAT is not payable 
on the total sale or transfer of businesses, and we 
consider that the sale of a commercial establishment 
should be included in this concept.

Income Tax

The effects of income tax are similar to those of in-
tangibles. In this case, however, the real fiscal cost 

of stocks is taken as a base for comparison with the 
respective sale price, the difference being the taxpa-
yer’s taxable profit.

As to withholding at source, the rate applicable to 
payments or deposits on account made by the buyer 
to the seller in this respect is 3.5%.

Industry and Trade Tax:

As the sale of stocks is not exempt from the Indus-
try and Trade Tax, as it constitutes a commercial act  
Article 35 of Law 14 of 1983 defines commercial acti-
vities for the purposes of the Industry and Trade Tax 
as “those involved in the dealing, purchase and sale 
or distribution of goods or merchandise, both whole-
sale and retail, and such others as are defined as such 
by the Commercial Code, providing they are not con-
sidered to be industrial or service activities under the 
said Code or this Law.”, income derived from the sale 
of stocks is liable to this tax at the rate established in 
the municipality where the transaction takes place.

Sale of Fixed Assets (Real Estate and Furniture):

Sales Tax

According to paragraph 1 of Article 420 of the Tax 
Statute, the sale of fixed assets is not liable to Sa-
les Tax. Thus, in a commercial establishment sale 
transaction, the sale of fixed assets is not liable to 
this tax, regardless of whether or not it constitutes 
the sale of real estate, furniture or any other type of 
goods classified as fixed assets, because their sale 
does not form part of the seller’s normal course of 
business.

Income Tax

The rate of withholding at source on the sale of fixed 
assets varies according to whether or not the seller 
is a natural or a legal person. In the former case, that 
is when the seller is a natural person, the applicable 
rate is 1% and, in the latter, when the seller is a legal 
person, it is 3%. In the case of real property, when the 
seller is a natural person, withholding must be paid 
before the corresponding notary or, in the case of 
vehicles, at the transit offices.

Industry and Trade Tax

As mentioned above, the sale of fixed assets is not 
liable to Industry and Trade Tax and, therefore, any 
income from such a sale is exempt from this tax.
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Debt Portfolio Assignment:

Sales Tax

Debt portfolio or loans to a entrepreneur assigned 
as part of the sale of a commercial establishment are 
not liable to Sales Tax because, as we have said, this 
tax is only applicable to corporeal movable goods, 
and debt portfolio or loans constitute incorporeal ri-
ghts.

Income Tax

Regarding the effects of debt portfolio assignment 
on income tax, two aspects must be analyzed. The 
first is whether or not an assignment results in a ta-
xable profit for the seller, and the second, whether or 
not such debt portfolio may continue covered by tax 
deductible provisions for the assignee.

On the first aspect, we must bear in mind that the ge-
neral rule is that debt portfolio is assigned at face va-
lue minus reserves and, in many cases, even at a dis-
count rate. Under these circumstances, there would 
be no taxable profit for the assignor. Now, if debt 
portfolio is assigned at a lower value than its face va-
lue minus reserves, such lower value should be trea-
ted as a deductible loss for the assignor. In this case, 
the cause of the loss of debt portfolio would not be 
its doubtful or difficult collection or the fact that it is 
am absolute loss, but a loss on the sale of an asset.

DIAN has stated that withholding at source at the 
rate of 3.5% in respect of other income is payable on 
the value of such an assignment. However, we consi-
der that it is not applicable, because the seller is not 
producing income additional to the amount already 
taxed and to which the corresponding withholdings 
have been applied. On the contrary, it is clear that 
what the seller is producing is a loss corresponding 
to the amount of the deduction corresponding to the 
sum of the deduction applicable to the seller of the 
debt portfolio.

It is the buyer who is producing income on the tran-
saction. However, this income is not liable to withhol-
ding at source, because the seller is not making any 
payment or deposit on account to which  the  wi-
thholding  could  be  applied.

As to the second aspect, DIAN has understood that, 
in the case of acquired debt portfolio, it is not fiscally 
possible to deduct any amount in respect of reserves 
because such debt portfolio did not originate in an 
income producing activity. This element is of vital im-
portance in  negotiating the purchase price of a com-
mercial establishment, as it is clear that the financial 

effects it implies make it impossible for the buyer to 
deduct reserves from debt portfolio that is doubtful 
or difficult to collect, or to deduct the loss resulting 
from debts that clearly constitute a loss.

Industry and Trade Tax

In principle, in the sale of commercial establishments, 
debt portfolio constitutes a fixed asset for the en-
trepreneur. In this case, income generated from the 
assignment of such debt portfolio will be exempt for 
the purposes of the Industry  and  Commerce  tax,  as  
it  is  not applicable   to   the   sale   of   fixed   assets. 

Following brief analysis of the treatment and fiscal 
effects of sales of the most representative individual 
goods that form the commercial establishment in-
volved in the transaction, it is important to take into 
account two final considerations.

In the first place, as we have reiterated, it is funda-
mental for tax purposes to define clearly the price of 
each of the goods that form the commercial establi-
shment being sold. This price, however, cannot be an 
arbitrary amount fixed by the parties or merely the 
value of the fiscal cost of such goods for the seller. 
Article 90 of the Tax Statute expressly states that, 
in matters of real property, the sale price cannot be 
lower than the cost, cadastral evaluation or self- as-
sessment. In the case of movables, Article 90 also 
states that the price assigned by the parties cannot 
be more than 25% of its market value on the date of 
the sale. Thus, when assigning individual prices, the 
said limitations  of each of the goods must be taken 
into consideration.

The second and final consideration regarding this 
aspect is the value that must be understood as the 
sale price. As mentioned above, commercial establi-
shments are made up of a group of goods and also a 
series of liabilities that, in sales of commercial esta-
blishments, are usually assigned to the buyer. Conse-
quently, the sale price includes not only the amounts 
of money that the buyer undertakes to pay to the se-
ller, but also the value of the liabilities assigned to the 
buyer as part of the sale. Therefore, this fact must be 
evidenced in the contract, to avoid argument when 
determining the individual price of each of the goods 
than form the establishment assigned.

Sales of commercial establishments are complex 
transactions that can be structured in different ways. 
However, our intention has been to discuss the ele-
ments that are generally present and are the subject 
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of most argument, such as the intangibles involved 
and debt portfolio assignment. Nevertheless, since 
there are no regulations covering the sale of com-
mercial establishments as a single whole, each tran-

saction must be analyzed individually, taking into ac-
count the nature of each of the goods that form the 
establishment.

2. Deductibility of territorial taxes paid by income tax payers

At the end of the fiscal year, when income tax payers 
calculate their income tax reserve for the respective 
period, which consists of an expense in accounts for 
the company and therefore affects the calculation of 
the profits to be distributed among partners or sha-
reholders, one of the problems that most frequently 
arises is that of the fiscal deductibility of certain out-
lays actually made by the company.

Among the expenses to which this gives rise, one of 
the most controversial is payment of the territorial 
taxes by taxpayers during the fiscal year.

On this subject, the Tax Statute establishes that in-
come tax payers may deduct the industry and trade, 
property, vehicle and registration and annotation ta-
xes paid during the year, providing they related to 
the items on which its income tax was payable. This 
regulation was amended under Law 788 of 2002, 
which established that taxpayers could deduct 80% 
of the amounts actually paid in industry and trade 
and property taxes from its income tax return. In its 
ruling C-1152 of 2003, the Constitutional Court, de-
clared this regulation unlawful by reason of defects 
of form, and therefore the legislation included the 
text of the regulations declared inadmissible in Law 
863 of 2003 in the recent tax reform.

Therefore, for the taxable year of 2004, the Tax Sta-
tute establishes that 80% of the industry and trade 
and property taxes actually paid by the taxpayer du-
ring the year were deductible, providing they were 
related to the taxable income.

There has been argument as to whether these regu-
lations should be interpreted as an express autho-
rization for the taxpayer to be permitted to deduct 
only the taxes to which it refers or whether it they 
constitute a limitation to the general rule that would 
permit deductibility of all the territorial taxes paid by 
the taxpayer during the year. According the second 
of these interpretations, it could be said that the ta-
xpayer may deduct all the territorial taxes actually 
paid by it during the taxable year, other than those of 
industry and trade and property, of which only
80% of the amount actually paid during the year is 
deductible, providing the general requirements for 
deduction are fulfilled, that is, they have a causal re-
lationship with the taxpayer’s income and they are 

both necessary and proportionate. It could be thou-
ght that the requirements of necessity and propor-
tionality are fulfilled, as it is the Law itself that requi-
res the taxpayer to pay the tax. As to the causality 
requirement, the conclusion should be that territorial 
taxes paid by a taxpayer on its income producing ac-
tivities or income producing goods fulfill this requi-
rement.

This understanding is not, however, shared by                   
the National Tax and Customs Department, DIAN, 
which has reiterated the opinion that, in matters of 
territorial taxes, only those which the law expressly 
authorizes may be deducted, because its understan-
ding is that territorial taxes do  not  fulfill  the  neces-
sity  requirement. According to this understanding, 
the taxpayer may only deduct 80% of the industry 
and trade and property taxes actually paid during the
year, providing a causal relationship with its income  
exists.  This  position  was  recently supported by the 
Constitutional Court, which, referring to the consti-
tutionality of the rule added by Law 863 of 2003, 
affirmed that, in fiscal matters, only those expressly 
authorized by the legislator are deductible.

In view of this, if taxpayers opt for the second al-
ternative and deduct all the territorial taxes paid by 
them during the taxable year, they should consider 
and evaluate the contingency that might arise, as, 
clearly, in the event of an inspection by the fiscal au-
thorities, the latter would dispute this expense.

A final reflection is worth while on the concept of 
taxes “actually paid” as set forth in the Tax Statute 
regulation, which states that only 80% of the indus-
try and trade and property taxes that “were actually 
paid during the year” may be deducted, providing 
they have a causal relationship with the taxpayer’s in-
come. We may conclude from a reading of this regu-
lation that the taxpayer is authorized to deduct 80% 
of the total amount paid in respect of the said taxes 
insofar as they may be payable on declared income. 
Thus, taxes applicable in December but payable in 
January of the following year are not deductible. If 
provision is made for payment of the tax, it is not 
deductible either, because it is not included in those 
expressly referred to in the law as being deductible.

In this line of thought, our conclusion is that, in the 
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matter of territorial taxes, official doctrine has been 
consistent in affirming that taxpayers may only de-
duct the territorial taxes as expressly authorized by 
the law and that, at present, these taxes are those of 
industry and trade and property, and then only eigh-
ty per cent (80%) of same. However, it is important 

Cost Contribution Agreements (“CCA”) have acqui-
red importance in recent years, especially in econo-
mic groups, as a mechanism to share the costs and 
risks involved in the development, production or ac-
quisition of an asset, service or intangible  between  
two  or  more  related companies.

There are different types of CCAs and their effects 
vary according to the purpose or scope in each par-
ticular case. However, all CCAs have one element in 
common and that is the existence of costs that are 
shared by the companies involved or in which the lat-
ter participate. In some cases, a CCA is simply limited 
to this, i.e. to sharing costs in order to take advanta-
ge of the most favorable conditions possible for re-
lated companies when negotiating as a single entity 
through the lead company. In other situations, a CCA 
implies not only the existence of common costs, but 
also the acquisition of tangibles or intangibles and 
the development of intangibles jointly by the com-
panies involved. In any event, a CCA is a contractual 
agreement and, therefore, cannot be confused with 
any type of legal or corporate person.

In some tax legislations CCAs are assigned express 
treatment that allows the companies involved to 
manage the agreements transparently, without any 
fiscal inefficiencies or possibilities of tax evasion ari-
sing. In general, companies involved in CCAs are per-
mitted to deduct the costs and expenses assumed 
by the lead company in proportion to its participa-
tion and, likewise, their ownership, in proportion to 
their participation, of those assets, both tangible and 
intangible, that the lead company acquires or deve-
lops as a result of the CCA is recognized. In the lat-
ter case, it is expressly established that the company 
involved uses or exploits the good acquired by the 
lead company as a real owner and not as a lessee or 
licensee.

In Colombia, neither tax legislation nor doctrine or 
jurisprudence have referred to CCAs; however, the-
re are similar concepts, such as risk association con-
tracts, that could be confused with CCAs. Neverthe-
less, such agreements, although they may be similar 
in certain situations, are essentially different. As we 
have said, the purpose of CCAs is, in some cases, to 

share or participate in costs that are assumed by a 
lead company in order to reap the benefit of an im-
proved negotiating position or simply to recognize 
a contribution to costs that benefits the companies 
involved in some way. In other cases, CCAs are more 
complex because, in addition to sharing or participa-
ting in costs, their objective is to acquire or develop 
certain assets whose ownership is likewise shared by 
the companies involved.

Whichever the case, owing to the non-existence of 
express regulations on CCAs in Colombia, taxpayers 
have been obliged to use another type of concept 
to take the fiscal effects of these agreements into 
account. In the case of CCAs in which companies 
both local and abroad participate, those abroad 
usually act as lead companies and recognition of the 
effects of these agreements implies important fiscal 
inefficiencies that are generally assumed by the local 
companies. In such cases, the latter are obliged to 
treat their participation or contribution to costs as 
actual payments to the parent company in respect of 
administration or directorate expenses, applying the 
respective withholding at source on pain of losing 
deductibility of the expenses. In the case of the ac-
quisition or development of  tangibles or intangibles, 
it must, in principle, be concluded  that,  because as-
sets abroad are involved,  no  payment  made  by  the  
local company to its parent company in this respect
should be taxable in Colombia. However, our Tax 
Statute establishes that withholding at source must  
be  applied  to  payments  made  by a Colombian 
company to its parent company in respect of the 
exploitation or acquisition of any type of intangible, 
otherwise they will not be deductible.

In any event, the nature of each “payment” made by 
a local company to its parent company under a CCA 
must be analyzed as, in many cases, it what is invol-
ved is a reimbursement of an expense or cost and not 
a payment, thereby eliminating fiscal inefficiencies, 
with the exception of that of the limitation under Ar-
ticle 122 of the Tax Statute on expenses abroad that 
are not liable to withholding at source. However, this 
conclusion could give rise to considerable argument 
with the tax department, especially when the local 
company needs to support these reimbursements 

to assess the opposite position that asserts that a ta-
xpayer could deduct all the taxes that fulfill the ge-
neral deductibility requirements, with the exception 
of those the law expressly prohibits. In this case, the 
taxpayer may evaluate the contingency inherent in 
this decision.
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4. Deduction of losses incurred in the sale of shares or corporate interest
and properties that form part of fixed assets

adequately, since they constitute participations in 
global costs, in which, at the least, it is less complex 
to identify and remit the necessary documentation 
for these purposes, especially in the case of groups 
of a considerable size, in which   there is less Colom-
bian participation .

At local level, the scenario is much more encouraging 
because of the existence and regulation of manda-
te contracts at fiscal level. The importance of man-
date contracts has been recognized from the fiscal 
point of view, because, under them, one or several 
persons authorize another person to undertake spe-
cific activities, either on its own account or on the 
account and in the name of the respective manda-
tories. In this case, the costs and expenses incurred 
by the mandatory on its principal’s account can be 
deducted by the latter and a certification by an au-
ditor or public accountant issued by the mandatory, 

A subject that has been very controversial in matters 
of fiscal structuring has been the possibility of de-
ducting losses caused by the sale of shares or corpo-
rate interest and properties. Bearing in mind that the 
Tax Statute establishes certain special rules, depen-
ding on the asset to be sold, we shall analyze each 
one independently.

Loss on the sale of shares or corporate interest

Argument concerning the sale of this type of assets 
is based on the express prohibition in Article 153 of 
the Tax Statute of deducting of losses resulting from 
the sale of shares or corporate interest. However, the 
controversy arises in the attempt to harmonize this 
prohibition with Article 352 of the Tax Statute, which 
establishes for taxpayers obliged to make adjust-
ments for inflation, the possibility of deducting los-
ses suffered from the sale of fixed assets from gross 
income.

In view of this situation, the fiscal Opinions 55912 of 
1998, 12969 and 35150 of 1999 and 106983 of 2001. 
and jurisdictional Ruling 12350 of the Fourth Section 
of the Council of State of August 23, 2002. authori-
ties have stated that losses suffered from the sale of 
shares or corporate interest are deductible for tax-
payers who make adjustments for inflation, with the
following arguments:

a. The prohibition of deduction established in Article 
152 was introduced by Decree 624 of 1989 at a time 
when there were no regulations governing  adjust-

ments for inflation 

b.The possibility of deduction of this loss was esta-
blished when adjustments for inflation were subse-
quently introduced, especially for taxpayers obliged 
to make them.

In view of the foregoing, we consider that the autho-
rities’ interpretation is in accordance with the spirit 
of the legislation, as established in Article 352. The-
refore, if we harmonize the foregoing provisions with 
Article 149 of the Tax Statute, we must conclude that 
fiscal losses suffered from the sale of shares or cor-
porate interest arising from the application of adjust-
ments  for  inflation  are  deductible.

Loss  on  the  sale  of  properties 

This point is based on a different supposition and is 
the result of Article 90 of the Tax Statute’s establi-
shing that, for fiscal purposes and in the case of a 
sale of property, a price lower than cost or the ca-
dastral or self assessment values of property is not 
acceptable.

It is clear that discussion of this aspect does not 
refer to a regulation prohibiting deduction of the               
loss, but to a rule that establishes presumed income. 
We therefore consider that an argument with the fis-
cal authorities might ensue regarding the deduction 

stating the taxable item, the amount of the cost or 
expense and the deductible taxes of the respective 
principal, is sufficient for the purpose. In addition, re-
imbursement of expenses or costs by the principal 
to the mandatory is not considered income for the 
latter and, therefore, it is not liable to any type of 
withholding at source.

If a commission has been agreed on for the manda-
tory for its activity, it does constitute taxable income 
for the mandatory and, therefore, is liable to withhol-
ding at source and generates VAT.

Thus, in the case of a local CCA, there can be no 
doubt that the parties involved must include the 
concept of a mandate in favor of the lead company, 
in order to manage the fiscal effects of these agree-
ments correctly and avoid fiscal inefficiencies that 
might otherwise be caused.

5Conceptos 55912 de 1.998, 12969 y 35150 de 1.999 y 106983 de 2.001.
6Consejo de Estado Sección Cuarta Sentencia 12350 de agosto 23 de 2.002
ones  que deben  ser consideradas como paraísos fiscales.
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of a loss from the sale of real estate  for the following 
reasons:

a. Article 352 permits deduction of losses suffered 
from the sale of fixed assets, but does not amend 
the presumptions of income set forth in the law and, 
therefore, the benefit could not be extended to the 
sale of property.

b. The presumption of income established in inset 4 
of Article 90 of the Tax Statute was approved after 
adjustments for inflation were introduced and it must 
thus be assumed that the intention of the legislation 
in these cases has been not to permit deduction of 
losses, even for those who   apply   adjustments   for   
inflation. 

Now, a possibility consists of fiscal income being ma-
naged from the taxation point of view, deducting the 
loss being from gross income. This scheme would in-
volve application of Articles 90 and 352 of the Tax 
Statute and could be founded on the same concepts 
as those of DIAN, which admit losses suffered from 
the sale of shares as several of them refer to losses 
from the sale of fixed  assets,  with  no  restriction  to  
shares.

However, it must be borne in mind that an alternative 
such as the foregoing could be questioned by the au-
thority and its decision would no doubt be left in the 
hands of the jurisdictional authorities.
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5. Amendments to the Colombian General
Foreign Capital Investments Regime

Investments of foreign capital in Colombia are regu-
lated under Decree 2080 of 2000 (the General In-
vestments Regime). The national Government has 
recently introduced certain amendments regarding 
portfolio investments under Decree 4210 of Decem-
ber 14, 2004 (Articles 10 and 36 of Decree 2080).

According to the new regulations, as of December 
14, 2004, portfolio investments in Colombia must be 
maintained for at least one year as of the date on 
which the respective foreign currency was channe-
led through the exchange market. This means that, 
following settlement, such capital may only be trans-
ferred abroad one year after the date on which the 
respective investment was made. However, reimbur-
sement of profits on portfolio investments may still 
be made at any time and it is not necessary to wait 
out the year established for the investment itself. Li-
kewise, portfolio investments in Colombia may be 
transformed into direct investments before the end 
of the one (1) year period.

It is worth mentioning that the limitation imposed by 
the amendment to the General Investments Regime 
will be applicable only to portfolio investments that 
are channeled following the date of promulgation of 
the Decree.

In addition, under its Document 3319 dated Novem-
ber 29, 2004, the National Policy and Social Coun-
cil (CONPES) approved a further amendment to the 
portfolio investments regime, consisting of the au-
thorization for multilateral credit entities to invest in 
the public securities market through stock brokers, 
without acting through a foreign capital fund.

This amendment project seeks to establish an effec-
tive mechanism to facilitate and promote portfolio 
investments by the above mentioned entities which, 
in spite of having shown interest in investing in Co-
lombia, have also voiced objections to the procedu-
res at present required for the purpose under the in-
vestments regime (i.e. the establishment of a foreign 
capital fund).

The texts of the rules referred to may be consulted at           

Finally, it is important that the Board of Directors of 
Banco de la República (Central Bank) issued its Ex-
ternal Regulatory Circular DCIN - 83 last December 
16, 2004, amending its External Regulatory Circular 
DCIN - 83 of November 21,
203 (Manual of International Changes). The following 
are the most noteworthy of the changes introduced 
by it:

Current Compensation Accounts: from January 1, 
2005, onward, all information must be transmitted 
electronically. Persons who lack such electronic 
means must cancel the registration of their current 
compensation account and act through exchange 
market intermediaries. The holders of at least one 
compensation account and persons who filled out 
Forms 13 and 15 in previous years, must complete   
Form   9   by   electronic   means. 

Professional Purchase and sale of foreign exchange: 
Foreign exchange may now be bought and sold on 
the Internet. The amount as of which an exchange 
declaration is required has been reduced to $200.

Importation of goods: It is now possible to pay by 




