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1.Investment in productive fixed real assets 

The tax reform amended Article 158-3 of the Tax 
Code creating a greater benefit for the purpose of 
promoting investment. This was intended to make 
the Colombian economy more competitive and fo-
reign investment more attractive, generating favora-
ble conditions in the process of industrial conversion, 
allowing access to new technologies and better for-
ms of production.

The new Article 158-3 of the T. C. allows a “reduction” 
in the net taxable income on the income tax of taxpa-
yers, allowing as a deduction 40% of the amount in-
vested in Productive Fixed Real Assets, creating as a 
result a decrease in the income tax to be paid. Addi-
tionally, and in a manner we consider  highly positive 
for corporate bodies, this deduction does not gene-
rate taxable income for the partners or shareholders, 
thus creating a greater benefit.

Following is an analysis of this regulation for taxpa-
yers interested in the possibility of starting projects 
through the development of investments, and who 
wish to understand how they may take advantage of 
this tax benefit.

Taxpayers eligible for the benefit

The text of Article 8 of Law 1111 of 2006 states that 
“both individual and corporate taxpayers of income 
tax” can make use of this benefit.

Although most corporate bodies are considered to 
be taxpayers of income tax, they may be classified as 
Taxpayers under the Ordinary Regulations, or Taxpa-
yers under the Special Regulations. Among the lat-
ter are the non-profit corporations, foundations and 
associations which, pursuant to Article 4 of Decree 
4400 of 2004, have as expenditures those made in 
the respective tax period, that have a causal relation 
with the income or the corporate purpose, including  
investments  made  to  achieve  the  purpose  and  
the  acquisition  of  fixed  assets. Therefore, since 
the enactment of such decree, the investments made 
by these entities in fixed assets,  acquired  for  the  
development  of  activities  of  general  interest  and  
to  which  the community has access (Article 2 of 
Decree 4400 of 2004), can be carried as an expen-
diture or deduction.

As a consequence, we can affirm that, for those Ta-
xpayers under the Special Regulations this new me-
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asure provides the opportunity to assess the possi-
bility and convenience of deducting in the first year 
140% of the investments made in productive fixed 
real assets.
 
Finally, under Article 177-1 of the T. C. for companies 
whose incomes are considered “exempt income”1  the 
costs or deductions attributable to the generation 
of such incomes are not admissible. Nonetheless, it 
must be considered that this is a special tax benefit 
which, in our opinion, does not follow the general ru-
les for deductions of costs and expenses, but instead 
has its own rules, and in this respect we believe that, 
if all or a portion of a company’s income is treated  as  
exempt  income,  the  company  can  opt  to use  the  
tax  benefit  just  as any  other taxpayer.

Characteristics that the asset must have

Due to the fact that Article 8 of Law 1111 of 2006 indi-
cates that the asset in which the investment is made 
ought to have the characteristics to be considered 
as a “productive fixed real asset”, and having as a 
precedent Article 2 of Decree 1766 of 20042  (which, 
as a result of the amendment of Article 158-3 of the 
T. C. was repealed by the expiration of the act that it 
regulated) which specifies that productive fixed real 
assets are those “properties acquired to form part 
of the patrimony, participate in a direct and perma-
nent manner in the income generating activity, and 
are subject to depreciation or amortization for tax 
purposes”, the following deserves to be considered:

a.   The asset cannot be movable property or “inven-
tory”. In accordance with Article 63 of Decree 2649 
of 1993, these are assets acquired to be sold in the 
future, as well as those which will be used in the pro-
duction of others to be sold in the future.

The assets eligible for the tax benefit are those that 
Decree 2649 of 1993 refers to as “a fixed asset” or 
“property, plant and equipment”, that is, “the tangible 
assets acquired, built, or in the process of construc-
tion, with the intention of utilizing them permanently 
in the production or supply of other goods and servi-
ces, to be leased or to be used in the administration 
of the economic entity, not destined for sale in the 
ordinary course of business and whose useful life ex-
ceeds one year ...”

b.  The asset must be “productive”. Depending on the 
type of economic activity carried out by the taxpa-
yer, the asset may or may not fulfill the requirement 
stipulated by the regulatory decree, considering also 
that it has to participate directly in the productive 
activity.

In this respect the connotation of the expression “di-

rectly” must be understood. In the context  posed  
in  the  prior  regulation,  the  asset  would  have  to  
be  understood  as applicable only to those goods 
directly related to the production process, ruling out 
the possibility of using the same asset in investments 
related to administrative functions. We believe that 
an appropriate regulation of this tax benefit would 
have to rule out the requirement of the direct link to 
the generation of income, as this would be limiting 
the tax benefit stipulated by the law in a manner not 
established by the legislature.

c.   Finally, as long as this new regulation remains wi-
thin the boundaries of the law, this tax benefit could 
be used for intangible goods such as software, trade-
marks, patents etc.

This  tax  benefit  does  not  have  limits  on  the  
amount  of  the  investment  destined  for  the acqui-
sition of the Fixed Assets, and additionally there is 
no limit on the time for its creation or development. 
Therefore, 40% of the  investment made could be 
taken as a one-time deduction, and in the same year 
in which the asset is acquired or the corresponding 
expenditure is made. Thus, it is possible that the “net 
annual income” turns into a “net loss”, with the tax-
payer finally paying his taxes based upon the so-ca-
lled presumptive income (an alternative income tax 
computation method).

Calculation of the tax benefit

First, the treatment of the Value Added Tax (VAT) 
must be determined when applied to the property 
acquired. This depends on the type of company that 
makes the investment and the property acquired. 
The VAT can be treated as: (i) a setoff or credit on 
the VAT return (Article
485-2 of the T. C., applicable until April 30th, 2007), 
(ii) an income tax credit on the annual tax return (Ar-
ticle 258-2 of the T.C.), or (iii) an increase in the va-
lue of the asset, whereby the VAT amount would be 
added to the value of the asset, thus generating a 
higher depreciation basis.

Second, it has to be determined how the asset will be 
acquired. If acquired with the company’s own resour-
ces, the investment is recorded as a “fixed asset” (ac-
count code 15 in the PUC ─ the local statutory chart 
of accounts), and 40% of the amount recorded shall 
be treated as a tax deduction.  If the asset is acqui-
red  through  leasing,  the tax benefit  operates  if the 
leasing contract qualifies, under tax and accounting 
regulations, for the financial-lease treatment.

In  making  the  acquisition  with  the  company’s  
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1 Companies subject to the Paez law or Quimbaya law etc.
2 Declared constitutional by the Council of State. Ruling 15086 
of 2006.
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own  resources  or  through  financing,  the purchaser 
may deduct from gross income for the period 40% of 
the cost of the productive fixed real asset.

Aspects to be considered in the use of this tax be-
nefit

a.  The use of this tax benefit allows the realization of 
amortizable tax losses. That is, contrary to the pre-
vious regulation, the tax benefit generated by this 
deduction may exceed the net taxable income and 
generate loss carryforwards to be deducted from net 
taxable income of future periods in accordance with 
the general rules for loss carryforwards.

b.  The non-taxed book profits of the company re-
sulting from the application of the tax benefit may 
be distributed tax-free to the partners or sharehol-
ders. We understand that, since  the  rule  establishes  
unconditionally  that  the  use  of  the  deduction  
does  not generate a taxable profit for the partner 
or shareholder, it should be interpreted that the use 
of the tax benefit could be carried out through two 
mechanisms:

-Through the deduction in the taxable year in which 
the investment is made.
-Through  the  amortization  of  the  losses  which  
would  occur  (as  loss carryforwards) in the year in 
which the investment was made.

Under the interpretation proposed, the legislative in-
tent would remain affirmed by transferring  the tax 
benefit to the partner or shareholder,  particularly  in 
projects in which, given the level of investments in 
the first year, the tax benefit cannot be used entirely 
during the first year.  If such is not the case, it would 
be considered an unequal treatment that affects the 
investors in companies utilizing the entirety of the 
tax benefit in the year in which the investment is 
made, and in those in which the use of the tax benefit 
generates an amortizable loss (or loss carryforward).

c.  In the sale of shares, pursuant to Article 36 – 1, one 
must consider that the profits resulting from the sale 
of corporate shares or interests do not constitute in-
come or capital gains in the proportion correspon-
ding to the share of the partner or shareholder in  the  
retained  earnings  of  the  company  that  may  be  
distributed  as  tax-free distributions. Therefore, the 
understanding is that, if in the issuing company there 
are commercial profits eligible for tax-free distribu-
tions due to the use of the tax benefit, these must be 
subtracted from the profits generated by the sale of 
shares of the issuing company.

d.  If  the  new  regulation  is  not  beyond  the  law,  

this  tax  benefit  could  be  used  for intangible pro-
perty and operational leasing. In this sense, it ought 
to be stressed that the regulation is very clear in es-
tablishing that the tax benefit applies to productive 
fixed real assets without making any kind of charac-
terization or limitation, and therefore, there should 
be no characterization whatsoever of such assets in 
the regulatory decree.

e.   If the asset is sold before the end of the term of its 
useful life, the proportional amount of the tax benefit 
corresponding to the years in which the asset will not 
be depreciated, must be “added to the Net Taxable 
Income” in the  year of the sale.

f. If  sales  agreements  of  productive  fixed  real  
assets  are  rescinded,  annulled  or withdrawn, the 
taxpayer shall return the entire tax benefit, including 
it as net taxable income in the income tax return for 
the year in which this occurs.

g.  If the taxpayer decides to make use of this tax 
benefit, during the years in which the tax benefit is in 
force, its income tax return will not be eligible for the 
Auditing Tax Benefit.

h.  The fixed assets subject to depreciation acquired 
in accordance with the new text of Article 158-3 and 
to which this tax benefit is given, shall be deprecia-
ted only by the straight line method. However, with 
the understanding that the depreciation is applied to  
tangible  property,  in  the  event  that  the  use  of  
the  tax  benefit  is  allowed  for intangible property, 
it would be possible to apply an accelerated amorti-
zation to such property.

i. Finally, the deduction for fixed assets can only be 
applied to those acquired fixed assets that have not 
been the  object of a transaction between the tax-
payer and other affiliates or related companies (by 
stock shareholdings) or with the same majority com-
position of shareholders.

This restriction on the tax benefit is rather confusing, 
but as this implies a limitation on the legal tax bene-
fit, it should be understood that it refers to the link 
by stock shareholdings  rather  than  to  the  link  re-
presented  by  shares  of  limited  liability companies.
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The tax reform eliminates the practice of  tax-related 
inflation adjustments for non-monetary assets for 
taxpayers responsible for filing income tax returns 
and obligated to keep the accounting records con-
tained in Title V of the first book of the Tax Code. 
With the elimination of tax-related inflation adjust-
ments, it is recognized that, due to the low levels of 
inflation, it is no longer necessary to update the fi-
gures for non-monetary assets affecting the income 
statement.

Moreover, from an accounting point of view, many 
companies were no longer obligated to record infla-
tion adjustments. The tax reform equalizes the ac-
counting and tax treatment regarding this matter.

In effect, the Office of the Superintendent of Finan-
ce (Public Notice 14/2001), the Office of the Super-
intendent of Economic Solidarity (Res. 632/2001), 
the Office of the Superintendent of Family Subsidy 
(Resolution 271, 2005), and the National General Ac-
counting Office had already suspended the obliga-
tion of the entities under their control and supervi-
sion  to apply inflation adjustments for accounting 
purposes.

Therefore,  in  practice  the  only  companies  still  un-
der  the  obligation  to  make  inflation adjustments 
for accounting purposes are those under the control 
and supervision of the Office of the Superintendent 
of Companies. However, it is very likely that this enti-
ty will also soon eliminate this obligation.

Nonetheless, in spite of the elimination of the infla-

tion adjustments for tax purposes, the following as-
pects should be observed:

a.   The  inflationary  component  of the  interest.  
Another  aspect  which  is  substantially modified  
with  the  elimination  of  the  inflation  adjustments  
is  the  treatment  of  the inflationary component of 
the interest paid on debt operations as well as that 
received on financial investments.

In relation to the inflationary component of the in-
terest paid, this shall not be deductible by virtue of 
Article 81 of the T. C.

On the other hand, the inflationary component of fi-
nancial returns received shall not constitute taxable 
income or capital gains, and therefore, must be ex-
cluded from the basis for withholding taxes pursuant 
to Article 40 of the T. C.

b.  The cost basis of the assets. Likewise, the tax re-
form establishes that the inflation adjustments recor-
ded up until December 31st, 2006 are a portion of 
the tax basis of the respective assets, and therefore, 
must be taken into consideration when determining 
the profit or loss resulting from the sale of such as-
sets.

It must be taken into account that the tax basis re-
corded as of December 31st, 2006 (including the res-
pective inflation adjustments) shall be the basis for 
carrying out the tax readjustments for the patrimo-
nial assets ordered by the new Article 280 of the T. C.

3.Tax on equity  (equity  tax)

2.Elimination of inflation adjustments

A new tax on equity has been established by the tax 
reform, modifying the one that was in force until the 
year 2006.

Pursuant to the text of the reform, the application of 
the equity tax is for the taxable years
2007, 2008, 2009 and 2010, for those taxpayers fi-
ling income tax returns who own wealth as of January 
1st, 2007 in an amount equal to or greater than three 
billion pesos ($3,000,000,000).

The tax accrual begins on January 1st  for the years 
2007, 2008, 2009 and 2010, on a taxable basis equal 
to the amount of the net equity owned on January 
1st, 2007, without including the net equity value of 

the shares or interests owned in national companies, 
as well as the first two hundred and twenty million 
pesos ($220,000,000) of the value of the taxpayer’s 
home. The applicable rate is one point two percent 
(1.2%) for each taxable year.

The design of the equity tax as conceived by the le-
gislature, in which the taxable event is an amount 
determined only as of January 1st  of the year 2007, 
in our opinion, has generated for the companies and 
individuals a series of potential contingencies that 
should be taken into consideration when the tax and 
accounting planning for the taxpayer is made for the 
years 2007, 2008, 2009 and 2010.
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To start with, there is the case of a company which, 
as of January 1st, 2007, owns wealth in an amount  
equal  to  or  greater  than  three  billion  pesos  
($3,000,000,000),  which  makes  it responsible 
for the equity tax; afterwards, its equity diminishes, 
placing the company under the three billion pesos 
($3,000,000,000) threshold. In this case, according 
to the regulation, the decrease in equity that a com-
pany may experience is of entirely no importance to 
the accrual of the tax for the following taxable years, 
until 2010.

This disregard for the taxpayer’s own conditions in 
terms of its equity situation for each of the taxable 
years in which the tax is accrued, inevitably results in 
the understanding that, if the tax accrues in the year 
2007, this shall continue accruing until the taxable 
year 2010, a long as the company is in existence.

Another case which may occur is that a company be-
comes responsible for the equity tax on January, 1st, 
2007, and then enters a process of liquidation, either 
voluntary or mandatory. In this event, according to 
the text of the tax reform, such company would be 
responsible for the tax during the following years un-
til 2010, or while in  a state of liquidation in the event 
that the registration of the final minutes of liquida-
tion in the mercantile records is carried out before 
January 1st of the year 2010.

In relation to companies created after January 1st, 
2007, that have an equity greater than three billion 
pesos ($3,000,000,000), we believe that such com-
panies are under no obligation to pay the equity tax. 
As the requirement is expressly imposed on the ow-
nership of wealth on a specific day, therefore, if as 
of January 1st, 2007, the company has not yet been 
incorporated, then it is not responsible for the equity 
tax, because the tax office (DIAN) does not consider 
such company to yet be a taxpayer with the obliga-
tion to file an income tax return.

In the case of companies entering processes of re-
organization, as in the event of mergers or spin-offs, 
the first thing that we must make clear, is the iden-
tification of the exact date on which these types of 
operations have effects on third parties, and therefo-
re on the Tax Administration.   This, which has been 
an issue of great controversy in the national doctrine 
and in the national jurisprudence, for us as for the 
great majority of opinion, both in terms of doctrine 
and jurisprudence, is that the operations of mergers 
and spin-offs are understood as actions that can be 
enforced against third parties, at the time in which 
the respective filing in the mercantile records is ca-
rried out.

Nonetheless, it is worth pointing out that the treat-
ment of companies that as of January 1st  ,2007,  are  
responsible   for  the  capital  tax,  and  that  subse-
quently   enter  a  process  of reorganization, would 
be as follows: in the case of a merger it is clear that, 
if it is a merger by creation, to the extent that none 
of the merged companies are dissolved, their tax 
obligations are  transferred  to  the  new  company,  
with  the  new  company  being  responsible  for  the 
respective equity tax.  In the case of a merger by ab-
sorption, in which one of the companies is responsi-
ble for the tax, it is clear that the absorbing company 
would become responsible for the equity tax under 
the same analysis for a merger in which the compa-
nies are liquidated without being dissolved.

In the spin-off process, the important issue is the use 
made of the equity, as the purpose of the spin-off 
is to integrate the equity into the equity of another 
company to form a single equity mass, or to divide it 
into various parts to form each one of them into an 
independent legal entity.

In the case of spin-offs, the company whose tax iden-
tification number remains shall comply with the obli-
gations of the equity tax, even if a portion of its equi-
ty is split afterwards.

The company owning the equity as of January 1st, 
2007, shall be the one responsible for the equity tax 
even after the spin-off.

The tax reform included a paragraph in Article 292 of 
the Tax Code by which the taxpayers of the equity 
tax could apply such tax against the equity revalua-
tion account without affecting the income or loss for 
the accounting period.

This paragraph provides the possibility for the tax-
payer to treat the equity tax in different ways; in ad-
dition to the application against the revaluation of 
equity, the amount of the tax could continue   being 
applied as an accounting expense with the corres-
ponding positive adjustment to the taxable basis in 
the income tax, to the extent that Article 298-3 of 
the Tax Code establishes that the equity tax is not 
deductible from the income tax, and that it cannot be 
offset against other taxes.
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This tax reform definitively resolves the doubts regarding 
the possibility for merchants to write off or deduct (expen-
se) the loss, damage or destruction of merchandise (with 
the limitations explained below), as long as the action re-
sulting in the destruction of such merchandise is properly 
supported or evidenced. In conformity with the foregoing, 
starting January 1st, 2007, all merchants engaged in the 
distribution of merchandise with a high likelihood of des-
truction or loss shall be able write off (or deduct) up to 3% 
of the sum of the initial inventory plus purchases, as long as 
such write offs are duly supported.

The aforementioned is particularly useful for those mer-
chants distributing products such as perishables, liquor, 
medicines and other products likely to be lost or destro-
yed in the ordinary process of distribution, or that have 
to be destroyed as a result of expiration dates or health 
reasons. It is important to note that this benefit does not 
apply to the production process in which raw materials are 
transformed into final products, as in this case any increase 
in the values of production must be considered as a cost or 
expense on the income statement3, therefore, this deduc-
tion is only used for lost merchandise in the marketing or 
distribution of finished products.

Obviously the foregoing considerations change whenever 
the destruction or loss of the merchandise is the result of 
force majeure or a fortuitous event, as in such case the de-
ductible write offs could be greater than 3% of the sum 
of the initial inventory plus purchases of the merchants or 
distributors.

With the reform, Article 64 of the Tax Code, which regula-
tes this matter, reads as follows:

“Reduction of the final inventory as a result of lost mer-
chandise.  In the event of merchandise easily destroyed or 
lost, the units of the final inventory may be reduced up to 
three percent (3%) of the sum of the initial inventory plus 

purchases. If the occurrence of facts constituting force ma-
jeure or fortuitous events is demonstrated, greater reduc-
tions may be accepted.

When the cost of the merchandise sold is determined by 
the system of permanent inventory, the reductions  in the 
easily destroyed or lost merchandise shall be deducted as 
long as the action generating the loss or destruction is de-
monstrated, up to 3% of the sum of the initial inventory 
plus purchases.
The reduction that affects the cost excludes the possibility 
of requesting such an amount as a deduction.”

Prior to the quoted modification, there was an entire dis-
cussion around the possibility that merchants had to de-
duct the lost or destroyed merchandise, a discussion that, 
regardless of the current regulations, continues to be of 
great interest for the entrepreneurs as the income tax re-
turn that will be filed in 2007 for the taxable year 2006 
shall have to comply with the regulations in force on De-
cember 31st, 2006, which implies that, for deductions of 
losses or destruction of inventories to be applied to the in-
come tax return for the 2006 taxable year, a decision shall 
have to be made between opting for the position which 
prevents the use of the deductions previously mentioned, 
or a position by which the deductions due to loss or des-
truction of inventories are indeed proper.

We believe that the deduction due to loss or destruction of 
inventories is indeed proper. In a ruling of September 25th, 
2006, the Council of State4, based on the regulations in 
force for that date, stated that the deductions due to loss 
or destruction of inventories were indeed proper. Based 
on the aforementioned  ruling and the current law in for-
ce, we believe that for the income tax return for tax year 
2006, there would be legal grounds to support the pro-
priety of recording as a greater tax basis the losses due to 
destruction of inventories.

6

4. Lost  and damaged merchandise

3 Council of State, Fourth Section, Ruling March 27, 1981 and  DIAN Opinion 47554 of 
1998
4 Council of the State, Section on Administrative Disputes, Fourth Section, Ruling 15032 
of September 25, 2006. Judge, María Inés Ortiz Barbosa.

5. Financial and operational leasing
The contract of financial leasing has become in the 
last decade a mechanism of generalized use by Com-
panies for the acquisition of their assets, a situation 
which has resulted in the promulgation of a speciali-
zed regulation for these kinds of contracts, such is the 
case of the financial law which, through an interven-
tion decree, regulated the essential elements of the 
financial leasing contract, enacting a specific classifi-
cation (or description) for an agreement of wills  that  
was  one  of  the  most  representative  examples  of  

what  is  known  as  atypical agreements.

The necessity of regulating the mechanism of the 
contract of financial leasing has not been unknown 
in the tax law, in this sense through Law 223 of 1995; 
the legislature added Article 127-1 of the Tax Code, 
which today is the main reference for the tax treat-
ment of financial leasing.
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In addition to the duration requirement  depending 
on the type of property, in order to apply the me-
chanism of operational leasing, in accordance with 
Paragraph 3 of Article 127-1 of the Tax Code, which 
was added by Law 1004 of 2005, the lessees must 
have as of December 31st of the year immediately  
prior to the taxable year, total assets up to the limit 
defined for medium-sized firms, that is, between one 
hundred thousand (100,000) and six hundred ten 
thousand (610,000) Units of Tax Value -UVT-.
 
The special treatment for operational leasing was 
applicable for contracts that will be executed up until 
December 31st, 2006, pursuant to Article 10 of Law 
1004 of 2005. However, the tax reform  has  exten-
ded  the  duration  of  the  application  of  operational  
leasing  for  contracts executed up until December 
31st, 2011.

For leasing contracts of infrastructure projects exe-
cuted for a period equal to or greater than 12 years  
in  the  transportation,  energy,  telecommunications,  
drinking  water  and  basic  health sectors, the total 
accrued rent  may be recorded as a deductible ex-

pense, without recording in the assets or liabilities 
of the company any amount related to the property 
leased.

This special treatment of operational leasing for lea-
sing contracts in infrastructure projects has also been 
extended by the tax reform for contracts executed 
up until January 31st, 2011. After January 1st, 2012 the 
treatment for executed contracts in infrastructure 
projects, regardless of their time period, shall be go-
verned by the second section of Article 127-1 of the 
Tax Code, which means a treatment as a contract of 
financial leasing in a strict sense.

For us, the fact that the first section of Article 127-1 
says explicitly that the contracts of financial leasing 
that fulfill the duration requirements, “shall be” con-
sidered as an operational lease, is an instruction for 
the taxpayer to treat them as such, in other words, it 
does make the treatment of operational leasing op-
tional in the event that the requirements for its appli-
cation are fulfilled.

Based on the modifications contemplated in the tax 

7

TYPE OF PROPERTY

-Real property, excluding land

-Machinery, equipment, furniture, 
and furnishings

-Vehicles  of  productive  use  and  
computer equipment

-Sixty (60) months

-Thirty six (36) months

-Twenty four (24) months

PERIOD EQUAL TO OR GREATER THAN

OPERATIONAL LEASING

As a result of the text of Article 127-1 of the Tax Code, 
and its jurisprudential and doctrinal development, 
today we refer to a contract of operational leasing 
and the contract of financial leasing in a strict sense.

The  mechanism  of  operational  leasing  regulated  
by  the  first  section  of  Article  127-1 establishes a 
special treatment by which the totality of the rent 
payment is recorded as an expense, without recor-
ding any amount in the assets or liabilities on account 
of the leased property.

In the cases of leased property which do not fulfill 
the time requirements  for operational leasing, or in 
the case of land, the regulation in the second section 

of Article 127-1 is applied for tax purposes and, there-
fore, the property must be recorded in the assets as 
an asset and as a liability of the company.
Likewise, the regulation established that the non-mo-
netary asset generated the corresponding inflation  
adjustment,  however  we believe  that,  since  the 
tax reform  eliminated  the whole system  of inflation  
adjustments,  such  adjustment  shall  not be applied  
to the asset  that is reflected by the recording of the 
property subject to financial leasing.

For an easier understanding, we show the following 
summary table of the contracts subject to operatio-
nal leasing and by default those subject to financial 
leasing.
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6. Amortization of losses (loss carryforwards)

reform, we believe that the intention of the national Government and the legislature has been to continue 
offering a great deal of support to the entrepreneurs who have seen in the mechanism of financial leasing a 
profitable option from the standpoint of taxes for the acquisition of assets, which in our understanding, is a 
clear signal of the policy to strengthen the national industry, involving managerial modernization and an in-
crease in the indexes of competitiveness of the production of goods in the national territory.

Article 5 of the tax reform modifies the regime for 
the amortization of losses (or the deduction of loss 
carryforwards) established in the article of the Tax 
Code in the following aspects:

1. Elimination of the temporary and percentage res-
trictions. That is, after the tax reform, losses may be 
amortized indefinitely and without any percentage 
limit as  previously regulated.

2. Determination  of the restriction  in accordance  
with which the losses originating  in earnings that are 
not components of taxable income or capital gains, 
and in costs and deductions not causally related to 
taxable income, are not eligible for amortization (are
 not deductible as loss carryforwards), except for los-
ses originating in the application of the tax benefit 
established in Article 158-3 of the Tax Code.

The previous modifications change the limitation on 
amortization of existing losses, thus recognizing the 
reality of the businesses.

Although, at first, it may be understood that these 
regulations apply to losses generated after the year 
2007, it should be considered that there exists an al-
ternative for the new regime to be applied to all los-
ses of previous years which are accumulated for their 
amortization, but which could not be used.

The alternative described is possible to the extent 

that Article 147 was enacted to regulate the compen-
sation of losses which will occur with the new law in 
force. Thus, the first part of the aforementioned Ar-
ticle establishes that “The companies will be able to 
set off the tax losses readjusted  on a tax basis,  with 
the ordinary  net income obtained in the following 
taxable periods.”

Considering that what the regulation establishes is 
the right to amortize or set off losses in the periods 
in which taxable income is generated, it should be 
understood that such amortization must follow the 
regulations in effect at the time it occurs and not the 
regulations in effect at the time the loss was generated.

Based on the above, and considering that the tax re-
form became effective on December 28th, 2006, the 
right to amortize or set off losses ought to follow the 
parameters established in the new text of Article 147 
of the Tax Code. That is, all amortization of losses 
carried out under the new law should not have any 
limitation in terms of percentages or time, even if it 
is the amortization of losses accrued in previous ta-
xable periods.

Although, we believe that this is a legal possibility, 
it must be taken into account that the tax authority 
would surely question it. Therefore, it is recommen-
ded that the particular situation of the company be 
analyzed to determine whether or not it is appropria-
te to use this alternative.

7. Conciliation and settlement of tax disputes  by mutual agreement

The  conciliation  of  administrative  tax  disputes  
and  the  settlement  of  administrative  tax disputes 
by mutual agreement are legal mechanisms which 
allow the streamlining of the receivables of the Tax 
Administration and a reduction of the operating and 
administrative wear and tear of the disputes over 
taxes due to differences of criteria between the tax 
office and the taxpayer or party responsible for the 
tax.

These methods have been used as mechanisms to re-
lieve the tax administration congestion encountered 
by most of the tax reforms, and this is not the excep-

tion, as the text approved points out once more in 
Articles 54 and 55, the conciliation of administrative 
tax disputes and the settlement of administrative tax 
proceedings by mutual agreement, respectively.

Conciliation of tax disputes

The conciliation of administrative tax disputes con-
sists of   the possibility that the taxpayers and those 
responsible for income, sales, withholding, and stamp 
taxes, have   until July 31st, 2007  to  conciliate;  as  
long  as  the  following  basic  assumptions  are  ful-
filled:  (i)  that  the taxpayers  or  those  responsible  
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for  the  aforementioned  taxes  have  filed  a  comp-
laint  for nullification and reinstatement of rights with 
the jurisdiction for administrative disputes prior to 
the effectiveness of the law, and (ii) that a final judg-
ment has not yet been issued.

The text of the reform states that the amounts in dis-
pute may be conciliated up to certain percentages, 
depending on the state of the proceedings, in the fo-
llowing terms:

1.  In proceedings against an official tax assessment 
in the first instance, up to twenty percent (20%) of 
the higher amount of the disputed additional tax, in-
cluding the total amount of the penalties and inte-
rest, may be conciliated, as long as the taxpayer or 
responsible party pays eighty per cent (80%) of the 
disputed additional tax.

2.  In proceedings against an official tax assessment 
in a unique instance or where the case is being heard 
by the Council of State, the total amount of the pe-
nalty plus interest may be conciliated, if the taxpa-
yer or responsible party pays one hundred percent 
(100%) of the disputed additional tax.

3.  In proceedings against a penalty resolution, up to 
twenty per cent (20%) of the amount of such penalty 
is subject to conciliation as long as the payment of 
eighty per cent (80%) of the indexed penalty is de-
monstrated.

The conciliation (or settlement) proceeds only in the 
circumstances and under the percentages previously 
indicated, and therefore, it is not possible to carry 
out extensive interpretations of the rule, as this is 
clearly a stipulation of restrictive character.

On the other hand, the text of the regulation permits 
the understanding that the conciliation  of adminis-
trative disputes also applies to taxes administered 
by the territorial bodies, such as real property tax, 
industry and commerce tax, including the excise tax 
as expressly established in the regulation. This means 
that the territorial bodies shall establish the process 
to be followed for the enforcement of such regula-
tion.

The use of this benefit concludes the proceedings 
and grants a right of execution under the conciliation 
agreement, constituting a guarantee for the Tax Ad-
ministration to execute against taxpayers or responsi-
ble parties who default on the subscribed agreement.

Finally, it is important to observe the requirement is 
that the complaint has to be filed before the law be-
comes effective, and therefore, there is no obligation 
that it had been accepted by the competent judge, 
but simply that the complaint is filed in the office for 
distribution. However, if the complaint was filed be-

fore the law became effective, but the judge rejects 
it and it is filed again, the requirement established by 
the law would not be fulfilled and use of the benefit 
could not be made.

Settlement of tax disputes by mutual agreement

The settlement of tax disputes by mutual agreement 
consists, as indicated by its name, in the possibility 
for the taxpayer or the person responsible for in-
come, sales, stamp and withholding taxes, to finali-
ze the administrative action undertaken before July 
31st, 2007, as long as they were notified before the 
law became effective of any of the following admi-
nistrative actions: (i) special requirement (or call), (ii) 
statement of charges, (iii) tax assessment, and (iv) 
penalty resolution  on; in the percentages  and at the 
stages specifically  established  by the law, as follows:

1. In the cases of special requirement without the pre-
vious notification of the official tax assessment, up to 
fifty percent (50%) of the additional amount of the tax 
under dispute, plus the total updated amount of the 
penalties and interest, can be settled; as long as the 
taxpayer or responsible party corrects the income tax 
return, and demonstrates the payment of fifty percent 
(50%) of the additional proposed tax liability.

2. In the official tax assessments without there ha-
ving been filed a complaint before the administrative 
tax courts, up to twenty five (25%) of the additional 
amount of the tax, plus the total amount of the up-
dated penalties and interest, can be settled; as long 
as the taxpayer or the responsible party corrects the 
income tax return, and pays seventy five percent 
(75%) of the additional tax liability determined in the 
official assessment.

3. In the proceedings at the stage of list or statement of 
charges, without notification of the resolution imposing 
the penalty, fifty percent (50%) of the amount of the 
penalty, without including the update, may be settled; 
as long as the taxpayer or responsible party pays fifty 
(50%) of the penalty imposed by the tax office.

4. In the cases in which notification of the penalty 
resolution has been made, up to twenty five (25%) of 
the amount of the penalty, without including the up-
date of the same; can be settled, as long as the tax-
payer or responsible party pays seventy five percent 
(75%) of the amount of the penalty as calculated by 
the tax office.

The regulation has established that in order to ex-
pedite the settlement process, the correction terms 
stipulated in the Tax Code (terms for filing amended 
tax returns) shall be temporarily extended, which 
shall be clearly defined in the regulatory decree of 
the reform. Additionally, and  similarly  to  the  conci-
liation  of  tax  disputes,  this  settlement  also  applies  




