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1. New regulation for the submission of private initiative projects for 
the construction of public works through concessions.

Through Executive order 4533 of November 28, 2008 
(the “Executive Order”), the National  Governrnent  
(the  “Govemment”)  issued  regulations  under  Para-
graph  2  of Article 32 of Law 80 of 1993 (“Law 80”), 
which governs the submission of prívate initiative pro-
jects for  the  construction of  public   works   by  means   
of  the  concession system.

With this new regulation the Government seeks to pro-
mote strategic projects, especially road projects, by 
providing incentives for the development ofthe coun-
try’s infrastructure. The Govemment has shown great 
interest in developing certain projects through this me-
chanism, such as the so-called “Autopista de las Amé-
ricas” (“Highway of the Americas”), which would con-
nect roads that currently skirt the Caribbean Coast. The
value for this project is estimated to be greater than 
US$4,000,000,000. 1

This Executive order ascertained in certain  matter that 
were generating sorne level  of uneasiness, such as its 
clarification that this mechanism does not constitute 
an exception to the State’s obligation to have adequa-
te studies and designs in order to open a possible bid 

or to pay the costs of the studies. Nonetheless, other 
matters were not as clearly expressed and may face 
difficult application.

Among the matters treated by the Executive Order, we 
would like to highlight two points in particular: (i) the 
limits on the regulatory power ofthe Government; and 
(ii) the linking of existing concession contracts to pri-
vate initiative offers.

Limits on the Regulatory Authority of the Government

There is likely to be a debate about whether or not the 
Executive Order falls within the Government’s authori-
ty to regulate Law 80.

The authority to issue the Executive order derives ftom 
the regulatory capacity conferred by Section 11 of Ar-
ticle 189 of the National Constitution, which states that 
the President of the Republic is empowered: “to exerci-
se regulatory authority through the issuance of execu-
tive orders, resolutions and administrative orders that 
are necessary for the full execution of the laws “.

l. New regulation for the submission of prívate initiative projects for the construction of 
public works through concessions.
2. General comments on invoices regulation.
3. Trust funds are not subject to industry and commerce tax.
4. Exempt income for hotel sector: 30 years or up to 2033.
5. New applications for the 40% benefit.
6. The economic conditions of the Exploration and Production Contracts of the National 
Hydrocarbons Agency for 2009.
7. VAT on advertising services.
8.  Participation account contracts: the duality of their accounting treatment.
9. Tax treatrnent of financial liabilities

INDEX

1

March 2009

BULLETIN
LEGAL



www.phrlegal.com

Both the doctrine and the jurisprudence have imposed 
limitations on such authority, of which the following 
are the most important: (i) regulations cannot limit or 
expand the scope  of  the  law’s  application; (ii)  regu-
lations cannot contradict  the  law  that  they regulate; 
and (iii) the regulatory capacity is inversely proportio-
nal to the leve] of regulatory detail contained in the law.

In this regard, the Council of State has held that “the 
regulatory authority is the constitutional power that is 
permanently conferred on the National Government 
for the issuance of legal provisions of a general and 
abstract nature for the due execution of the law, (..), 
but in no case can it be used to modifv. expand or res-
trict the law’s content or scope. (..)”2 

Now,  Paragraph 2  of  Article 32  of  Law 80  establi-
shes that  “Persons  interested  in entering into conces-
sion contracts  for the construction o(public works may 
submit an offer to such effect to the respective state 
entity (..). Once the o.ffer is submitted, the state entity 
that receives it shall study it  within a maximum period 
o( three (3) months (..)” 

Article 1 of the Executive Order explains that private 
initiative offers are offers submitted “(or the design. 
construction. operation and maintenance of  public 
works through a concession contract.” Also, Article 6 
of the Executive Order provides that  «Once the prí-
vate initiative offer has been submitted, the granting 
state entity shall study it within a maximum period of 
three (3) months “. And Paragraph 1 of the same Article 
adds that “The  foregoing periods may be suspended 
by the granting state entity when it requires additional 
time to study the viability of the private initiative o.ffer “.

In order  for  the  Executive Order to  be  deemed to  
comply with  the  limitations on regulatory authority, 
one would have to conclude that the “construction of 
public works” necessarily involves the design, opera-
tion and maintenance of the construction. While this is 
the case in practice, it remains to be seen whether the 
same conclusion will be reached in the hermeneutical debate.

The linking of existing concession contracts to private  
initiative üffers

Article 2 of the Executive Order provides that “Priva-
te initiative offers may relate to new projects or they 
may be linked to existing concession contracts that 
were entered into with  a  concessionaire  who  is  a  
member  of  the  offeree  of  the  prívate  initiative” . 
This provision opens the door to innumerable deba-
tes about the management of existing contracts that 
are desired to be linked. Also, it does not establish 
any limits on the incorporation of the existing con-
tract in the private initiative offer. Consequently, s 

veral questions arise, as discussed below:

(A) The details of the method of appraising the exis-
ting contract to be linked to the prívate initiative 
project. Paragraph 2 of Artic/e 2 of the executive or-
der sets forth the valuation mechanism in extreme/y 
general terms, as follows: “the offeree of the priva-
te initiative shall submit a valuation budget (...). In 
alJ cases, the granting state entity shall conduct the 
respective valuation and  may make the applicable 
adjustments”

The Executive Order does not specify whether or not 
the concessionaire can make the adjustments pro-
posed by the state entity, nor does it  specify the 
methodology that the entity should use to determi-
ne said adjustments. lt  would seem logical that the 
methodology should be the same as that used by the 
concessionaire. However, it should be remembered 
that the methodology used by the concessionaire 
must be one that is generally accepted and that can 
be defended against challenges by both the gran-
ting entity and third parties interested in the private 
initiative project. Speculation could arise over the fi-
nality of the v.aluation. There are various alternati-
ves, including the valuation which serves as the basis 
for determining the amount of indemn((tcation for 
the concessionaire  (f it i not awarde  the bid, or the  
appraisal  of  the  value  of  the “purchase “ of the 
contract by the bid winner, among others.

(B) Obtaining an extension of the existing contract 
would make sense for purposes of joining several 
concessions with different performance periods. 
However, we believe that while this proposal is re-
asonable if the new project is viewed in its entirety, 
it must comply with existing provisions relating to 
contract additions or extensions.

In fact, the Council of State has stated that “there is 
a true ‘addition’ to a contract when something new 
is added to the initial physical seore of the contrae!, 
that is, when there is a true expansion of the contrac-
tual purpose (..) “.

Different legal precepts have established limits on 
additions to state contracts, such as Article 28 of 
Law 1150 of 2007, wbich provides that:”Public works 
concession contracts may have an extension or ad-
dition of up to sixty percent (60%) of the estimated 
period (...). Road concessions must refer to the same 
roadway. All extensions or additions to public wor-
ks concession contracts require the prior favorable 
approval of the National Council for Economic and 
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Social Policy (CONPES). (...)”.

Accordingly, the linking of an existing concession 
contract to a prívate initiative would involve a true 
expansion of the purpose of said contract, and said 
contract would have to be adjusted to conform to 
the provisions of current law goveming contract 
additions. Otherwise, the Executive Order could be 
used to limit the application ofthe law.

(C) Now, it is worth pausing to analyze the mecha-
nism through which existing contracts could be 
linked. Though the Executive Order is not explicit on 
this point, it is foreseeable that this could be done 
through the termination or assignment of the exis-
ting contract, which would be a very complex matter.

One possible altemative is the premature termination 

The issuance of Law 1231 of 2008 sparked a deba-
te as to whether foreign exchange sales invoices 
and so-called commercial invoices were unified un-
der a single concept called, simply, invoice. Having 
analyzed Law 1231 and executive order 4270 of 2008,  
we believe that our legal order currently provides for 
two distinct types of invoices, the invoice as a secu-
rity or credit instrument, and the commercial invoice, 
which have dissimilar legal effects.

This conclusion has been accepted the Department 
of Customs and Taxes in Ruling No.00096 of Octo-
ber 16, 2008, which established that these two types 
of invoice coexist under Law 1231. The pertinent part 
ofthe Ruling states as follows:

“In conclusion, those who wish to have an invoice 
treated as a security must comply with the requi-
rements of Law 1231 of 2008,  without orejudice to 
the (act that the seller or orovider  o(  the  service 
may  conti11ue  using  sales invoices  when  not  in-
terested  in treating the invoice as a security” 

Now, the principal effect of the invoice established 
by Law 1231 i s to endow an issued invoice with the 
characteristics of a security, which requires that the 
i ssuer (the seller or service provider) retain the ori-
ginal invoice and provide a copy  to the purchaser. 
The characterization of this invoice as a security im-
plies: (i) the possibility of the initiation of an execu-
tíve collection proceeding, and (ii) the possibility of 
circulation or negotiation, that is, of transfer by en-
dorsement.

From an accounting and tax perspective, the Tax 
Administration may not currently reject transactions 

whose costs and deductions are supported by invoi-
ce copies, as long as the requirements of the Co.lom-
bian Tax Code (Article 771-2) are complied with. In 
this regard, the above-mentioned Ruling states the 
following:

“With  regard to Article 772 of the Code of Com-
merce  prior to the modification under discussion, 
the entity made pronouncements about the invoi-
cing  obligation, based   on   the   Paragraph   of   
Article  2  of   Executive   order   1165   of   1996. 
emphasizing  that for the foreign exchange invoice 
as a security, it was  proper to deliver a copv to the 
acquirer in (ulfillment o(the requirement (or the is-
suance o( a usales invoice” addressed bv Article 
617 o(the Colombian Tax  Code, asan exception to 
the general rule requiring the delivery of the origi-
nal  sales invoice to the acquirer  as support for its 
commercial transactions. Current/y, this  provision 
is applicable  to  the  invoice   governed  by  Law  
1231  of  2008

Additionally, when the payment has been made in 
installments the invoice must also contain:

l. The number of installments.
2.The maturity of the same.
3.The amount to be paid in each installment.

It should  be  noted  that  if  the  invoice  does  not  
contain  all  of  the  above-required infonnation, or 
if it does contain it but the seller or servíce provider 
delivers the original to the acquirer, the document 
will be considered to be a simple commercial invoice 
that will serve as proof of the business conducted, 
but it will not have the characteristics of a security.

ofthe existing contract(s) that are to be linked to the 
prívate initiative, with the new contract to be bid on 
containing its own conditions in accordance with the 
proposed project. This would involve a calculation of 
indemnification for the concessionaire, with all of the 
uncertainties that this implies.

Another altemative is the assignment of the contract. 
In  this case, the different time períods and multiplici-
ty of conditions stipulated in the different contracts 
would have to be made uniform.

In conclusion, it would seem that the application of 
the proposed regulations presents sorne challenges, 
particulary! with respect to the linking of existing 
concession contracts. This is a challenge that will be 
faced by the “Highway ofthe Americas” project.

2. General comments on invoices regulation
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The Fourth Section ofthe Council ofState, through 
its Decision ofNovember 13, 2008 in Case No. 16642, 
and its Decision of  February 5, 2009  in Case  No. 
16261,  held  that neither Law 14 of 1983 nor Special 
executive order 1421 of 1993 included trust funds as 
payers ofthe industry and commerce tax (ICA, for its 
initials in Spanish), and limited the obligation  to  pay  
such  tax  to  natural  persons,  legal  entities  and  de  
facto  business associations.

Without  doubt,  whether  or  not  the  industry  and  
commerce  tax  can  be  imposed  on activities per-
formed through trust funds created by cornmercial 
trust agreements has been one of the most debated 
issues between municipal and district tax administra-
tions and taxpayers. These debates have transcen-
ded merely academic scenarios, and have fonned the 
basis of audits and disputes at all levels of the Co-
lombian taxation process.

Different  municipal administrations throughout the 
country, through Agreements issued by municipal 
councils or through mayoral executive orders, have 
used different language to impose the ICA, in one 
way or another, on the activities of trust funds

In the case of Bogotá,  Article 6 of Agreement  105 of 
2003  establishes, among  other responsibilities, that 
trust settlors are liable for paying the ICA on reve-
nues generated by trust funds. In other words, in ac-
cordance with the district provision the revenues of 
trusts are assessed with the ICA, and this tax must be 
paid by the trust settlor. This decision was defended  
by the Bogotá  District Directorate of Taxes  in Ruling 
1043  of  2004,  which invokes in extenso the thesis 
of “lifting the veil” in order to make the settlor liable 
for the payment of ICA for the activities of the trust.

In  its  legal  analysis  of  the  local  provisions  dis-
cussed  herein,  the  Council  of  State undertook an 
exhaustive review of several constitutional principies 
that govem taxation, especially those of legality and 
the predetermination of taxes.

In accordance  with the principie  of legality of taxes, 
local authorities  do not have the power to direct-
ly establish the elements oftaxes that have been di-
rectly established by the legislature. The principie of 
predetermination of taxes requires that the law esta-
blish the elements of taxes in advance, and therefore 
the adrninistrative authorities are not able to subse-
quently modify them.

For the Council of State, local laws that impose the 
ICA on activities performed by trustees violate both 
principies, given that ICA taxpayers have been defi-
ned by Law 14 of
1983 and executive order 1421 of 1993. Therefore, the 
district administrative authorities cannot create a 
new ICA taxpayer.

ln the words ofthe Council ofState in its Decision 
ofFebruary 5, 2009:”even  when sorne industrial, 
commercial or service activities are performed in fur-
therance of the purpose for which they [the trusts] 
were created, they cannot be considered taxable in 
view ofthe fact that they were not performed by a 
payer of the tax”.

ln this decision, the Council of State held that the 
activities performed by trust funds”are not subject 
to either a substantive or formal tax  pb/igation that 
would give rise to a coercive collection process “.

Deserving of special mention is the position of the 
Council of State in affirming that the “disregard”  or 
“lifting the veil” theory cannot be applied to attribute 
to the settlor the tax that would be generated by the 
activities performed through a trust. This is becau-
se this theory applies in Colombia to cases involving 
“corporate” entities that have fraudulent purposes, 
whose “legal persona” is disregarded precisely to 
prevent the fraud. This is not the case with trusts, 
and the theory cannot be applied based on the as-
sumption that the trusts are created for the purpose 
of avoiding taxes.

Furthermore, the Council of State established that 
“neither by analogy nor by reference to other laws 
can the income tax laws be applied to the industry 
and commerce  tax”, referring to Article 102 of the 
Colombian Tax Code, which should not be applied 
for purposes ofthe ICA.

In considering the consequences of the jurispruden-
tial position of the Council of State, it is necessary to 
anticípate the question as to who, then, will be obli-
gated to pay the ICA tax on the business activities of 
the trusts. In our opinion, the answer should be di-
rected toward the application of tax provisions that 
govem trust funds, both at the national and munici-
pallevels.

Thus, we find that Sectlon 2 of Article 102 and the 
Paragraph of Article 271-1 of the Colombian Tax Code 
establish that the earnings produced by trusts each 

3. Trust funds are not subject to the industry and commerce tax.
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year are to be attributed to the trust settlors or be-
neficiaries, and that this amount must be certified by 
the corresponding trust company.

Given these legal provisions, and in the absence of 
others that govem the matter, we must conclude 
that the trust settlors or beneficiaries must include in 

For the purpose of providing incentives for invest-
ment in different sectors, Law 788 of
2002 created sorne tax benefits, recognizing that 
this tool contributes positively to the development 
of the national economy (Congressional Gazette 398 
of 2002). In this regard, the Congress of the Republic 
approved a tax exemption for income from certain 
activities, such as tourism, provided that sorne con-
ditions are complied with. Thus, Sections 3 and 4 of 
Article 207-2 of Colombian Tax Code provide a sti-
mulus for hotel activities, in the following terms:

“3. Hotel services provided in new hotels that are 
constructed within fifieen (15) yearsfollowing the 
effective date ofthe present law,for a term ofthirty 
(30) years.

(...)

4. Hotel services provided in hotels that are remode-
led or expanded withinfifieen (15) years following the 
effective date of the present law, for a term of thirty 
(30) years. The exemption prescribed in this section 
shall correspond to the proportion of the tax cost of 
the remodeled andlor expanded property represen-
ted by the value of the remodeling andlor expansion, 
for which the prior approval of the Urban Curator and 
the Municipal Mayor of the domicile of the remode/
ed and/or expanded property is required. In all cases. 
the certification of the Ministry of Development shall 
be necessary for approval of the exemption. “

The final text of this provision was the result of se-
veral debates in the Congress of the Republic, which 
extended both the period for completing the cons-
truction, remodeling and expansion  and the period 
of the exemption. Initially, the National Government, 
through the Ministry of Finance and Public Credit, 
submitted a version that established an exemption 
for hotel services provided in new hotels or hotels 
that were remodeled or expanded within 10 years fo-
llowing the effective date ofthe law, for a period of 
10 years.

Now, the cited article establishes a period of 15 years 
for parties interested in the hotel sector to make the 
necessary investments, if applicable, in order to be-
nefit from the 30- year income exemption period for 
the sector, in accordance with the rules established 
governing the proportion of the investment.

It is thus understood that if a person constructs, re-
models or expands a hotel in January
2009, (which falls within the 15 years following De-
cember 27, 2002, the effective date of
 
the law), the exempt income benefit would be appli-
cable to hotel services provided in that establishment 
until taxable year 2039.

However, the National  Government issued executive 
order2755 of September 30, 2003, which regulates 
Article 207-2 ofColombian Tax Code, as follows:

“Artic/e 4. Exempt income from hotel services pro-
vided in new hotels. Income   from   hotel   services   
provided  in   new   hotels   constructed beginning 
January 1, 2003, obtained by the hotel establishment 
or operator, as the case may be, is exempt from inco-
me tax for a term of 3O years, counted from taxable 
year 2003.

(..)

Article 6. Exempt income from hotel services provi-
ded in hotels that are remodeled and/or expanded. 
Income from the provision of hotel services in hotels 
that are remodeled and/or expanded during the fif-
teen {15) years following January 1, 2003, obtained by 
the hotel establishment or operator, shall be exempt 
from income tax for a term of thirty (30) years from 
taxable year 2003. “ (Boldface added).

Contrary  to  the example  set  forth  above, under  
the  text of  the executive order  an individual who 
makes an investment in January 2009  will enjoy  the 
tax exemption benefit for hotel services  until 2033 

their own ICA retums the eamings produced by the 
trust funds, and that this would fully respect the sco-
pe of the position expressed by the Council of State 
on this matter. Moreover, it would respect the use of  
the  booked  revenue of  the  taxpayer as an  unques-
tionable reference for  the determination ofthe ICA 
tax base.

4.Exempt income for hotel sector:30 years or up to 2033
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(not 2039), regardless of  when  the remodeling, ex-
pansion or construction of the hotel is performed 
(provided that this occurs within 15 years following 
the effective date ofthe law).

Thus, the National Governrnent limited the scope of 
the law through the issuance of the executive order. 
The order’s method for counting the 30-year period 
openly contradicts both the text and spirit of the law 
that it regulates, which sought to establish a suffi-
cient period for parties interested in the hotel sector 
to make investments that would contribute to eco-
nomic growth and the generation of employment.

Through this executive order, the administration ex-
ceeded its executive regulatory authority by modif-
ying the text of the law that it sought to regulate. In 
the words of the Council of State:

“( ..) according  to  Article  189-11 of  the  Political  
Constitution,  the National Government is responsi-

ble for exercising regulatory authority, (..) for the full 
execution of the laws. However, in accordance with 
the cited constitutional precept, it is understood that 
the laws constitute the legal framework for the de-
velopment of regulations, which implies that in  the 
exercise  of its regulatory  authority,  the  National  
Government can neither modify nor add to the law, 
since such authority is limited to determining  the 
modus operandi of the superior  regulated  law, (..),
 making e.xplicit that which is imp/icit in the /aw. “ 
(Council of State, Decision of May 25, 2000.)

A textual comparison of ColombianTax Code and its 
executive order makes it obvious that the adminis-
tration limited the scope of Law 788. We believe that 
such limitation is contrary to the law, and that the 
exempt income benefit should be 30 years counted 
from the construction, remodeling or expansion of 
the hotel (provided that this occurs within
15 years following December 27, 2002).

6

It is appropriate to recognize the scope of the doctri-
ne of the Department of Customs and Taxes (“DIAN”) 
with respect to the practica!application ofthe tax 
benefit derived from a taxpayer’s investment in real 
productive fixed assets.

As is  known, a taxpayer is entitled to a tax deduction 
equal to 40% of the amount invested in productive 
assets. This 40% deduction is treated as a tax expen-
se in the same taxable period in which the corres-
ponding assets are booked. Any tax losses produced 
by the deduction are amortizable, without limitation, 
over the following years.

The  benefit may be used as a tax deduction, who-
se obvious effect is to reduce the company’s income 
tax, without negatively affecting the profits that are 
distributable to the partners or shareholders. The di-
vidend that corresponds to the commercial eamings 
that were not taxed to the company by reason of the 
benefit may also be distributed as nontaxable inco-
me to the partners or shareholders.

It is clear that the legislative intent behind this me-
chanism was to favor investment. However, sorne 
practica!issues remained that the doctrine of  DIAN 
has clarified in a notable manner.

In the frrst place, the Tax Administration recognizes 
that the benefit applies to amortizable investments 
made by concessionaires in the development of 
transportation infrastructure projects 

Through Ruling 085073 of September 3, 2008,  DIAN 
agreed to the application of the deduction allowed 
by Article 158-3 of Colombian Tax Code, concluding 
that “within the framework of a concession contrae/ 
for the construction, rehabilita/ion and conserva-
tion of roadway infrastructure projects, the benefit 
applies to investments in transportation infrastructu-
re projects “.

Currently, given the pronouncements of the Natio-
nal Government with respect to public and prívate 
investments in infrastructure projects, this interpre-
tation is more than welcome.
 
In the second place, and notwithstanding the limita-
tion that exists with respect to transactions  with re-
lated parties,  the doctrine of   DIAN has recognized 
that the 40% benefit is appl icable when the provi-
der of the asset is an entity that is not domiciled in 
Colombia. Under the Administration’s criteria, the in-
troduction into the country of new productive assets 
merits the granting of the 40% benefit, notwithstan-
ding the existence of an econornic relationship.

In Rul ing 10242 of October 21, 2008,  DIAN stated 
that “the deduction for investments in  real  producti-
ve  fixed  assets  can  be taken  when the  provider  of  
the  asset  is  an economically related party domiciled 
abroad “.

In the third place, it is recognized that the 40% be-
nefit also applies to taxpayers who acquire  real  pro-

5. New applications of the 40% benefit



www.phrlegal.com

ductive   fixed  assets  through  collective  portfolios  
with  resources contributed by the investor.  DIAN 
has stated in a Ruling that “the special deduction for 
investment in real productive fzxed assets applies 
when  the assets are acquired  with resources con-
tributed by an investor to a prívate equity fund com-
partment that belongs exclusive/y to said investor “.

The  National  Hydrocarbons  Agency  (“ANH”,  for  
its  initials  in  Spanish),  recently published  a new 
model  Hydrocarbons Exploration and Production 
(“E&P”)  Contract, which  will  apply  to  contracts  
that are  executed  for  free  areas  beginning  with  
the publication of the Executive Council’s approval 
of said model, as well as to contracts that are exe-
cuted for blocks that have been awarded in the spe-
cial  “2008 Colombia Round” and “2008  Mini-round” 
processes conducted by the ANH at the end of last 
year. The principal modifications that were made to 
the prior model are set forth below.

l.  Payment for high prices: The prior contract model 
established a formula that was used to determine the 
ANH’s share of production after royalties, calculated 
using the variables of•WTI  price, the annually ad-
justed reference price fixed in the contract on the 
basis of the API gravity of the crude oil, the volume 
of crude oil produced by the contractor, and a static 
factor of 30% by which the result of the formula was 
multiplied, as follows:

These doctrinal clarifications are very timely given 
the multiple infrastructure needs of the country. 
They benefit the introduction into the country of 
assets that are fundamental to the development of  
critica! industries, such as mining and oil, and they 
promote salutary investment decisions by collective 
portfolios.

7

6. The economic conditions of the exploration and production contracts of ’
The national hydrocarbons ágency for 2009

                                                                 Amount                                  Volume
 of Payment to the ANH = of Hidrocarbons X [P  (WTI)  - Po( Base Price)1 P) X 30%

                                      Point of Delivery of the Contractor

With the modification, the ANH established a new 
formula for calculating the ANH’s  percentage for 
high prices, which, unlike the calculation under the 
prior contract, is variable and depends on a factor 
called S (participation), as follows:

Q = [(P- Po) 1 P] x S Where:
Q = Payment to the ANH
P=WTI Price
Po = Base reference price
S = Percentage of participation

This factor S is tied to the reference price: if the re-
ference price is less than twice the WTI price, the 
value of S will be 30%, but when the reference price 
is greater than twice the WTI price, the value of S 
will increase to 50%, as shown in the following table, 
which is included in Attachment D ofthe new model 
contract:

Factor S
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Precio base de referencia (Po)

It is important  to note that the application  of the 
ANH’s right to the additional participation  for high  
prices  requires  compliance  with  a condition  that  
already existed  in the previous model, which is that 
the accumulated  production  of the field must be 
greater than 5 million barreis.

2. Royalties: In conformity with Law 756 of 2002, ro-
yalties range from 8% to 25%, calculated on the basis 
of the average daily volume per month per field. Un-
der the E&P  contract,  if  the  ANH  determines  in  its 
discretion  that  it  will  collect  the royalties in kind, 
then the contractor must make available to the ANH 
at the point of delivery  the quantity of hydrocarbons  
that corresponds  to the royalties; or, if the agency 
decides to collect the royalties in money, then the 
contractor  must pay the ANH the corresponding  
monetary value

3. Renta] payments•for  use of the subsoil: This amount 
corresponds  to the payment that the con tractor must 
make to the ANH based on the size of the area sub-
ject  to the E&P contract. The following table should be 
applied to calculate  the amount for 2009:

2009 Arnount per phase in US$/Hectare

Other relevant changes to the E&P model contract 
are: (i) the introduction of fines as a coercive me-
chanism; (ii) the contractor’s obligation to execute 
programs for the benefit of communities located in 
the areas of influence of the project.

These  programs must conform to the terms and 
conditions established by the  ANH pursuant to Sec-
tion 5.7 of Article 5 of executive order Law 1760 of 
2003. Whereas the ANH determines the terms and 
conditions applicable to these programs, the Con-
tractor must submit the programs to the ANH for 
its approval, which introduces a significant element 
of uncertainty in the performance of the contracts. 
Until the ANH determines the parameters that must 
be considered for the approval of the programs, we 
believe it fundamental that said parameters be nego-
tiated together with the exploratory program, that is, 
prior to the signing of the contract.

 

API Gravity  of Liquid Hydrocarbons produced

Greater than 29˚ API

Greater than 22˚ API and less than
 or equal to29˚ API

Greater than 15˚ API and less 
than or equal to 22˚ API

Local discoveries at a water depth 
of more than 300mts

Greater than 10˚ API and less than or equal to
15˚ API

Exported Natural Gas:
Straight line distance between

 the point of entry and the point of 
receipt in the destination country

Less than or equal to 500km

Greater than 500 and less than or equal to
1000km

Greater than 1OOOkm or the LNG plant

Po (USD$/bbl)
 (2009)

$30.22

$31.39
.

$32.56

$37.20

$46.50

Po
(USD$/MMBTU)

$6.98

$8.13

$9.30

For each hectare
above 100,000 Ha.

S18 
months

> 18
months

S18 
months

> 18
months

2.29

1.53

3.06

2.29

3.06

2.29

4.59

3.06

0.76
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There has not been much doctrinal development by   
DIAN in the area of VAT on advertising services, be-
cause the law that irnposes this tax on advertising 
services provided to the general public is sufficiently 
clear in defining such services.

Article 25 of executive order 433 of 1999 defines ad-
vertising ser\.rices for purposes of the sales tax as 
follows:

“For  purposes  of  the  sales  tax,  advertising servi-
ces are  considered  to  include  al/ activities  related  
to  the  creation,  design,  production, interpreta/ion,  
publica/ion  or dissemination of advertisements, me-
dia spots or commercials for purposes of disclosure 
to the general public tlzrough different media, suclz 
as radio, newspapers, magazines, television, movies, 
billboards, placards, printed matter, and inserts, as 
well as tlze sale or renta/ o(spaces (or advertising 
messages in any medium. including edicts, classified 
ads and funeral announcements

Advertising services are also considered to inc/ude 
services provided independently or by advertising 
agencies that involve activities such as: the creation 
of messages, campaigns and advertising elements; 
studies of the product or service to be sold to the 
customer; advertising analyses,• the design, crea-
tion and production of advertising messages and 
campaigns; acting, joumalism, locution, program di-
rection and librettist services for the crea/ion of ad-
vertising messages. campaigns or elements; analysis 
and advice related to the creation of marketing stra-
tegies; creation of media plans; and media arrange-
ments and guidelines.”

It would seem that the above law covers all modes 
of advertising in the most general and broadest way. 
However,  there is room for discussion with respect to 
the principie of territoriality. Information technology 
has evolved more rapidly than the law, engendering 
analysis and interpretation with respect to whether 
or not the tax accrues in the place where advertising 
services created abroad are provided through sate-
llite or bandwidth systems located outside Colom-
bia that can transmit signals to the country through 
subscriptions or alliances with third parties.

Article 420 of  Colombian Tax Code imposes taxes on 
the provision of services in the national territory. This 
is a clear example of the principie of tax territoriality 
in Colombia. However,  given  the  aforementioned  
technical  advances,  where  should  advertising ser-

vices that are created abroad and that have effects 
in Colombia be deemed to be provided? Should they 
be assessed with VAT? These questions arise becau-
se of the assumption that, by general rule, services 
provided abroad are not assessed with VAT.

DIAN issued Ruling No. 085997 of2008 on this issue:

“It is concluded that advertising seivices broadcast 
through television are subject to the sales tax if the 
advertising messages are broadcast in the national 
territorv. regardless o( the place in which the televi-
sion broadcaster is located. taking into account that 
this is the only medium through which the adverti-
sing services are provided”

In reviewing the doctrine of  DIAN, it seems to us 
that the payment for space on a foreign television 
channel for the broadcast of advertising to be dis-
seminated intemationally from abroad should not be 
considered to be a service provided in Colombia for 
purposes of VAT.

For purposes ofthis analysis, two different situations 
should be oonsidered:

(a) By general rule,. advertising services are asses-
sed with VAT regardless of  the medium through 
which the message is disseminated. However, it can-
not be forgotten that services provided and execu-
ted abroad are not assessed with sales tax. Thus, this 
case involves a situation in which the principie of te-
rritoriality in the execution of a service should prevail 
over the taxability of a servíce such as advertising.  
Consequently,  the service  provided outside  the  na-
tional  territory would not be taxed.

(b) On the other hand, it is important to remember 
that satellite television services are assessed with 
VAT as an exception to the general rule that services 
provided outside Colombia are not taxed. Because 
this is an exception, it should be interpreted in a res-
trictive manner: it is the satellite oonnection service 
that is assessed with VAT, but not the advertising 
services that are broadcast through channels based 
on satellite transmissions.

Consequently, the law does not impose VAT on ad-
vertising services contracted with intemational tele-
vision stations that broadcast from abroad, and the 
meaning of the law cannot be expanded in order 
to impose the tax on such services provided from 
abroad.

7. Vat on advertising services
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Currently, there is a difference between the doctri-
ne of the Directorate of National Taxes and Customs 
(“DIAN”) and the jurisprudence of the Council of Sta-
te with respect to the accounting treatment of par-
ticipation account contracts. In particular, there is a 
difference in the criteria to be applied in determining 
revenues, costs and expenses derived from the con-
tract and the management of applicable withholding 
taxes.

DIAN believes that the managing partner is respon-
sible for recording all of the revenues, costs and ex-
penses derived from the contract, and for treating 
the eamings of the silent partners as an additional 
cost or expense of  the managing partner. In the Ru-
ling of DIAN, the eamings ofthe silent partners should 
be subject to withholding tax of 3.5%.

Under this interpretation, the managing partner is 
responsible for issuing invoices, withholding taxes 
and managing VAT, because helshe is the person 
who deals with third parties and who, consequently, 
assumes the responsibilities derived from the con-
tract.

In relation to the above,  DIAN has stated that “all 
payments or account deposits that may generale tax 
revenue for an income tax payer are subject to wi-
thholding. Profits are distributed under participation 
account contracts, and therefore the general partner, 
who has the status of withholder, must withhold ta-
xes from the inactive partner at the rate applicable 
to other revenues (3.5%) on the amount of profits 
distributed under the contract (...) Therefore, the si-
lent partners can deduct the withholding tax only at 
the time they receive the profits under the contract” 
(DIAN Ruling No. 99599 of2006).

Now, with regard to the industry and commerce tax, 
DIAN has stated that the managing partner should 
pay this tax on all revenues eamed in the performan-
ce of participation account contracts. However, “(...) 
the silent partner shall declare, together with his/her 
own revenues, on/y the profit that corresponds to 
himlher as agreed in the contract” (DIAN Ruling No. 
41483 of2004).

For its part, the Council of State has concluded that 
participation account contracts increase the patri-
mony of the managing partner only in proportion to 
hislher participation in the contract.

Thus, in its decision of October 12, 2006 in case num-
ber 15272, the Council of State held that the accoun-
ting and tax revenues that both the managing and 
silent partners derive from the contract correspond 
to the participation of each in the contract.

In conclusion, it could be said that the practica! diffe-
rence between one position and the other is based 
on  the calculation of the industry and commerce tax 
base. Under the doctrine of  DIAN, the general part-
ner should declare 100% of the contract revenues as 
hislher own. In accordance with the opinion of the 
Council of State, each of the partners in the partici-
pation account contract should declare as revenue 
only the percentage of total revenue that corres-
ponds to hislher share of the contract.
 
It is worth monitoring the evolution of the jurispru-
dence in order to confirm that the position stated in 
the aforementioned decision can be considered to 
be the reiterated jurisprudence of the Council of State.

8. Participation account contracts: the duality of lheir accounting treatment

9. Tax treatment of financial liabilities

l. National and Foreign Source Income

Pursuant to Article 408 of Colombian Tax Code, pay-
ments or account deposits made for interest owed 
abroad are subject to income tax withholding at the 
rate of 33%.

However, it is necessary to keep in mind that, as an 
exception, interest paid on the following foreign loans 
is considered to be foreign source income, and con-
sequently is not subject to income tax withholding: i) 
short tenn  loans for the importation of merchandise 

or bank overdrafts, ii) loans used for export financing 
or pre-financing, iii) loans obtained by legally consti-
tuted financia! corporations and banks, iv) Joans ob-
tained for foreign comrnerce transactions performed 
through the interrnediation of legally constituted fi-
nancia! corporations and banks, v) loans obtained by 
domestic, foreign or mixed companies established in 
the country and by trust fundswhose activities are 
considered of interest to the economic and social 
development of the country, in accordance with the 
policies adopted by CONPES.
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Thus, pursuant to Article 25 of the Colombian Code, 
interest paid to foreign financia! entities is not sub-
ject to income tax withholding, and can be deducted 
by the Colombian debtor.

As we have stated, in order to establish the mea-
ning of “activities that are considered of interest to 
the economic and social development of the coun-
try in accordance with the policies adopted by the 
CONPES”, it is necessary to refer to executive order 
2105 of 1996, which defines such activities as:

a). All activities pertaining to the primary, manufac-
turing and services sectors, with the service sector 
including activities such as transportation, enginee-
ring, hotels, tourism and health, and housing-related 
commerce and construction.

b). Activities related to Colombian investments 
abroad that are duly authorized by the National Plan-
ning Department.

e)  Investments  made  by  domestic,  foreign  or  
mixed  companies  with  residence  or domicile in Co-
lombia, consisting of the purchase of shares or equity 
interests in privatization processes or the capitaliza-
tion of privatized companies during the two years fo-
llowing privatization.

As can be seen, the activities defined as being of in-
terest to the economic and social development  of 
the country include the majority of activities perfon-
ned  by companies located in the country, given that, 
in our judgment, the legal description of these activi-
ties is not exhaustive, but merely declarative.

However, it is important to bear in mind that both  
DIAN and the Council of State have interpreted Ar-
ticle 1 of the cited executive order in a restrictive 
manner. Thus, in Rulings 31632 of 2007 and 15498 of 
2008,  DIAN stated that commercial activities must 
be those related  to  housing  commerce  and  cons-
truction,  and  not  to  commercial  activities  in gene-
ral, and  that  this tax  benefit  cannot be extended  in 
a  general  way  to all  service activities.  DIAN stated 
that:

“ (..) the context of  said CONPES [policy} does not 
refer  fo  the notion of  ‘act of commerce’ of Articles 
20, et seq., ofthe Code ofCommerce, but rather to 
housing-related commercia/  and  construction  ac-
tivities,  which  are  those  re/ated  lo  infrastructure 
modernization, and this is as it should be given that 
the purpose of the Co/ombian Tax Code’s  preferen-
tia/ treatment cannot be other than to stimulate tho-
se activities that would be preferentially directed to 
the nationa/ welfare and that assist in economic and 
social development. ( ..)  Therefore, in the Ruling of 

this 0./fice, to conclude that all service activities are 
inc/uded in a general way would be to go beyond the 
purpose and nature of the legal provision in contra-
vention of the principies of equity and equality that 
guide the Colombian Tax System “.

For its part, the Council of State, in Decision 15856 
of 20074, held that activities such as the “purcha-
se,  management and administration of acquired 
accounts receivable” do not fall within the defini-
tion of services established in executive order 2105 
of 1996, because such activities “do not correspond 
to the primary, manufacturing or service sectors as 
such, given that the latter includes work related to 
transportation, engineering, tourism. health and hou-
sing-related commerce and construction “, and they 
are not directed in a preferential  manner to the na-
tional welfare or the economic and social develop-
ment  of the country.

Thus,  under  the jurisprudence,  activities  such  as 
the purchase of  accounts  receivable would  not fall  
within the definition  of services established in exe-
cutive order 2105 of 1996, and therefore interest paid 
on loans obtained for this purpose would be subject 
to withholding at the rate of33%, in accordance with 
Article 408 ofColombian Tax Code.

Notwithstanding  the  foregoing,  we  believe  that  
the  description  of  activities  that  fall within  the  
framework  of  “interest  to  the  economic and  social 
deve/opment of  the country” is not exhaustive, as 
interpreted by  DlAN and the Council of State, but 
merely declarative,   and  therefore  it  is  sufficient  
that  an  activity  belong  to  the  primary, manu-
facturing  and service sectors in order to enjoy the 
benefits conferred by Article 25 of  Colombian  Code             
on  loans  obtained  abroad.

Deductibility of Financjal Expenses

The category of financial expenses includes interest, 
exchange rate differences and other expenses  incu-
rred  by  a  natural  person  or  legal  entity  as  a  
consequence  of  a  debt transaction.

The  tax treatment of commissions  and costs and ex-
penses  other  than interest  that are directly  associa-
ted  with  the granting,  disbursement  and availabili-
ty  of  loans obtained abroad merits special analysis.

We believe that such items, which are inherent in the 
process of obtaining credit abroad, should be un-
derstood for Colombian legal purposes as interest, 
based on the presumption of Article 68 of  Law 45 of 
1990 that ‘’for all legal effects, all sums that the cre-

4 Council ofState, Case 15856 ofDecember 12, 2007, Justice Maria Inés Ortiz Barbosa.




