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1.The abuse of the oomjnant positi onin shareholders’ meetings

The principie of the abuse of a right implies an ab-
normal use of a right by the person who exercises  
it. It follows that the recognition of the existence  of 
subjective  rights assumes their fair and useful exer-
cise, because the abuse of rights exceeds the limits 
of authority that the law has provided for their exer-
cise. The exercise of rights is legitima te; however, its 
abuse cannot be tolerated.

In this regard, the Supreme Court has stated: “Sub-
jective rights - even the most sacred of them - are  
not absolute,  rather they are relative,  and therefore  
their exercise  has limits. Hence, the abuse of them 
by their holder is not legally acceptable.  Whoever 
abuses rights and causes damage is invariably liable 
for the damage.” 1

 
The Constitution prohibits rights abuse2 and this 
mandate is applicable to all kinds of relationships  in 
a company, among the shareholders and between 
a company and third parties. For this reason, with 
respect to commercial law, this mandate must be 
applied to the externa!and interna!relationships of 
the company, that is, the abuse of rights in the rela-

tionships among  the  shareholders  of  a  company  
and  in  the  relationships  of  a company with natural 
persons or legal entities is prohibited.

The commercial law has identified four (4) abusive 
clauses that might be found in the contract  contai-
ned   in  the  articles  of  incorporation  of  a  company  
(or  “company agreement)3, without precluding  the 
existence of other agreed-to clauses which could  be 
onerous for one of the parties:

l .  Profit and loss clause of the company  agreement:  
the distribution of protits  and losses is considered  
an essential element of the company agreement. By 
virtue of Article  150  of  the  Code  of  Commerce,   
“the  c/auses  o.f  the  agreement  that deprive  sorne 
of  the  partnerslshareholders  of  complete  partici-
pation  in  the pro.fits will be considered as if they 
had not been written, despite the acceptance of the-
se c/auses by the partners/shareholders affected by 
them. “ These  kinds of unfair clauses are condemned  
by the law by being rendered  ineffective,  because 
they constitute an abuse of rights.
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2.   Disproportionate  promissory   clause:  these  
clauses are   not  abusive   per  se, because they 
only submit a possible contractual conflict  to an ar-
bitration  tribunal. However, they would be abusive 
if they stipulated,  for example,  “that the costs of 
the arbitrators must be assumed by one of the part-
nerslsltarelzolders, or if they  excluded  one  part-
nerlshareholder,  a  party  to  the  litigation,  from  
the possibility of participating in the selection of the 
arbitrators. ‘”’

3.   Clause   of  exoneration  or   limitation   of  liabilitv:   
these   clauses   have   been reproached  by  doctri-
ne  and  jurisprudence  because  they  a re  contrary   
to  the principie   of  good  faith,  of  the  prohibition   
against  condoning   future   willful actions  and  the 
abuse of rights. “It contradicts the social order to say 
that an obligation has been assumed and at the same 
time agree to shun liability in case of non-peiforman-
ce ,s In this regard, Article 24 of Law 222 of 1995 es-
tablishes that the clauses of a company  agreement  
which  imply a limitation  or absolution of the liability 
of the administrators shall be considered  as if they 
had not been written.

4.   Clause  on  the exercise  of  the right  to withdraw  
from  a company:  the  right of withdrawal  is esta-
blished in Article 12 of Law 222 of 1995, which pro-
vides  that if a  partner/sharebolder complies  with  
the exact and  precise  terms  of  the Jaw, he/she  
may  exercise  this  right; otherwise  the  exercise  
of  this  right  would  be abusive.  “Thus,  when the 
right of withdrawal is exercised on the mere whim 
of the partnerlshareholder and not on the objective 
presence of one or more of the qualifying  events set 
by  the /aw, there is an abusive exercise of the  right 
of withdrawal.” 6 Clauses  which  deny  the  right  of  
withdrawal, limit  the  right  of withdrawal  beyond  
the provisions of Law 222 of 1995 or waive the right be-
fore its exercise, would be considered  abusive, as well.

Therefore,  a clause can be more onerous for sorne 
partners/shareholders than for others, and   by  exce-
eding  the  animus  societatis  that  they  had   when   
they  established  the company and by engaging in 
an abuse of rights, the beneficiary partnerslsha re-
holders violate the rights of the partner/shareholder 
affected by the abusive clause.

Furthermore, one of the most important aspects of the 
relationship between a company and its shareholders 
is the abuse of the power to negotiate the shares of a 
corporation, in relation to the difference between the 
book value and the commercial value of the shares.

In this  regard, the Supreme Court  of Justice has 
ordered a  partner/shareholder  who abused hisl-
her dominant position in the company by deceiving 

the other partners/shareholders  in the negotiation 
of shares, to pay compensation  for damages. The 
Court has also stressed  that the principal sharehol-
ders  have a duty to respect  the corporate rights of 
the minority shareholders.

Similarly, the rights abuse involved in the sale of sha-
res for a price evidently lower than their cornmercial  
value is determined by the judge, as the Supreme 
Court of Justice ruled in the evaluation of a similar 
case, not by trying to clarify “whic/1 price could have 
been tite fair’ price, a matter tltat is seen to involve the 
weiglling ofmany variables, but rather by determining 
what the patrimony of the  victim was be.fore  and 
a.fter the damaging event “.7 In this regard, the rights 
abuse in corporate matters is based on the so-called  
confidential  relation8,  by virtue of  which one  of  the 
partners/shareholders suffers da mage because he/
she was confident in the validity of the agreement and 
the good faith of the other contracting party.

The partners/shareholders  must not violate this in-
terest, because if they do, it could be determined  fo-
llowing an analysis of the specific case, that one of 
them has exercised their rights under the company 
agreement in an abusive manner. The Supreme Court 
of Justice has considered that the abusive difference 
between the commercial value of the shares at  the 
time of  their sale and the amount  paid for  them is a 
manifestation  of damage to the interest involved in 
the confidential relation.

However, it is important to state that in terms of a 
judicial deterrnination of the abuse of a right, a judge 
has many elements to consider, such as fraud or the 
intention  to cause damage, fault, and the economic 
and social purposes of the law, that is, the judge can 
use many guidelines in applying the theory of rights 
abuse. “in  sum, the honest and sound criterio of the 
judge shall be used to decide which conduct in a 
specific case could be classified as abusive.” 9 This is 
justified  by the multitude of variables that comprise 
the exercise of rights, wbich in a specific case may or 
may not be abusive.

2

1 Supreme Coun of Justice, Agricultura! and Civil Cassation Chamber, Decision 23 of 
June, 2000, Justice
Carlos Ignacio Jaramillo Jaramillo
2 Colombian  Political Constitution, Article 95, Section l.
3 See Ernesto Rengifo García, From the Abuse of Rights to the Abuse of the Dominan/ 
Position. 2”d
Edition, Universidad Externado de Colombia Press, 2004, p. 269, et seq.
4 l bidem, p. 271 - 272.
5  Supreme Court of Justice, Civi l Cassation Chamber, December 9, 1936 decision, Jus-
tice Antonio Rocha.
6 Ernesto Rengifo García, From the Abuse of Rights to the Abuse of the Dominant Po-
sition, 2”d Edition,
Universidad Externado de Colombia Press, 2004, p. 274.
‘ Supreme Court of Justice, Civil Cassation Chamber, April 1, 2003 decision, Justice Jorge 
Santos
Ballesteros.
8 Cellular Trad ing de Colombia Ltda., Cell Point Ltda. vs Comunicación Celular S. A. 
Comcel, March 18,
2002, arbitrators: Miguel Camacho Olarte, Beatriz Leyva de Cheer, Gustavo Cuberos 
Gómez.
9 Supreme Court of Justice, Civil Cassation Chamber, April 1, 2003 decision, Justice Jor-
ge Santos Ballesteros
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Once the judge has deterrnined that specific conduct 
has led to an abusive exercise  of rights,  he/sbe  will  
proceed  to  order  the  person   who  beha ved  in  
that  manner  to compensate for all  the damages 
caused to the persons who suffered from the abusive 
behavior. However, contemporary legal theory offers 
more guarantees by establishing the obligation to 
provide a comprehensive redress rather than mere 
compensation for the abusive exercise of rights, a 
concept which is closer to reparation than to com-
pensation. The purpose of comprehensive redress or 
reparation is to make restitutio in integrum. that is, to 
retum things to their prior state.

The  tax obligations of foreign companies which re-
ceive national source  revenues or which own assets 
in the country have been analyzed and discussed for 
a  long time, especially the obligation to file an in-
come tax return. In the following paragraphs we will 
analyze the current situation and the main discus-
sions on the matter.

Receipt of national source revenues by foreign com-
panies

The  tax  law  has established  two general  principies 
in relation to  the generation  of national source  re-
venues. In the majority of cases,  these principies are 
sufficient  to resolve all the situations that occur. The 
principies are summarized as follows:

(a)Foreign companies have to pay income tax only 
when they generate national source revenues.

Although this principie has been extensively deve-
loped by jurisprudence and doctrine, the nature of 
revenue derived from certain services provided from 
abroad to domestic companies, such as technical 
services provided abroad and sorne professional ser-
vices provided abroad, is still being debated.

Although each specific case must be analyzed, the 
disputes related to this matter should be resolved by 
reviewing the scope ofthe service provided and the 
place from which the service is provided.

The foregoing approach is derived from the territo-
riality of Colombian  tax laws. That is, as a principie 
local laws cannot tax foreign activities carried out by 
foreign entities. Exceptionally, Article 25 of the Tax 
Code establishes the cases which are indeed taxed, 
and these are related to: (i) all benefits and royalties 
derived from the exploítation of all kinds of industrial 
property or of  know-how;  (ü) the  provision of  tech-
nical  assistance,  whether  from  a foreign country or 

within the country; (iü) benefits or royalties derived 
from literary, artistic and scientific rights exploited in 
the country; and (iv) the provision of technícal servi-
ces either from a foreign country or within the coun-
try  (excluding  technical  servíces  provided  abroad,  
in  view  of  the and  it  generates  revenues  which  
are  subject  to  other  kinds  of  tax withholding. In 
this case, the foreign company must file an income 
tax retum  for  the second  type of revenue. Howe-
ver,  if it declares  on the income tax retum the fust 
type of revenue, the applica ble tax rate will be hi-
gher than the withholding tax rate.

In this case,  the foreign company must report all its 
revenues and apply the 33%  rate applicable  to net  
income,  while exercising  the  right  to deduct all of 
the costs and expenses related to the net income re-
ported on the return.

Ownership of assets in the country

Another topi.c  which has been widely discussed  is 
the position of  the Directorate of National Taxes 
and Customs (DIAN) position according to which fo-
reigners who own assets in the country with a value 
equal to or greater than the amounts established for 
determining the obligation to file an income tax re-
tum, must file one and pay tax under the presump-
tive income system. The only foreigners exempted 
from this obligation are those whose only assets in 
the country are shares or interests in domestic  com-
panies, and if the net patrimonial value of these in-
terests or shares is equal to 100% of their patrimo-
nial value for tax purposes, the presumptive income 
would be $0.

This interpretation by the tax authority has made it 
difficult for foreigners (companjes as well as indivi-
duals) to invest in this country, especially in real pro-

3

2. Taxation of foreign companies

10 Ibídem.

Thus, the Supreme Court of Justice held in the abo-
ve-cited decision: ‘’The company must repair the da-
mage that the rights abuse caused to the claimants, 
measured by the difference between these va/ues, 
because this is how the comprehensive reparation 
postu/ate is brought to fruition. since it tends to lea-
ve the victims of the abusive conduct in the same pa-
trimonial situation that they were in before this con-
duct produced the damage caused by the receipt of 
a lower price titan the commercial value of the
share. “10
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perty  which is not productive because it is used for 
vacations or for family purposes.

Fortunately,  the Council of State 11 recently declared 
that that the interpretation  by the tax authority was 
illegal, and it annulled Opinion 085384 which establi-
shed it. Although the  challenged  opinion  referred  
only  to  assets  owned  in  the  country  by  foreign 
companies, the grounds of the decision which decla-
red the nullity are also applicable to assets owned in 
the country by foreign individuals.

In this decision, the High Court determined that Arti-
cles 12 and 20 of the Tax Code establish that only the 
national source revenues and capital gains of foreign 
companies and foreign entities are subject to being 
taxed. Similarly, Articles 591 and 592 of the Tax Code, 
when referring to the taxpayers obligated to file inco-
me tax returns, at no time include foreign companies  
which own assets in the country. Consequently,  the 
Council of State concluded that foreign companies 
which own assets in the country are not obligated 
to pay income tax, and, therefore, there is no valid 
reason for obligating them to file income tax returns.

This decision of the Council of State is very impor-
tant because it eliminates one of the obstacles  that 

foreigners faced when they wanted to make invest-
ments in the country which were not productive.

Likewise, the approach of the Council of State on the 
matter of presumptive  income is very  interesting.  
Unlike  the DIAN ,  the Council  of  State  believes  
that  presumptive income is a mechanism for paying 
.income tax, but that it does not generate the tax. 
That is, it can be understood that if there is no receipt 
of revenues which could increase the patrimony of 
the taxpayer, even if the taxpayer files an income tax 
retum, the obligation to pay tax on presumptive in-
come should not exist. This is due to the fact that no 
tax  generating event has occurred, and presumptive 
income is only a mechanism for paying tax if there 
has been a tax-generating event. This interpretation 
is expected to be developed jurisprudentially, because 
it would benefit the ownership of unproductive assets.

Finally, it must be taken into account that foreign 
companies which have filed income tax retums in 
previous years because they owned assets in the 
country and which have calculated and paid the co-
rresponding tax have the right to request a refund 
of  the amount paid because it was a payment that 
was not owed. This would be the case for income tax 
retums filed within the previous 10 years.

11 Council of State, Fourth Section, Decision 16028 of April 17, 2008. Justice: Ligia López 
Díaz.

3. Are  the percentages useo for oetermining if lano 
is an undevelopeo urban lot legal?

Although it is true that sub-paragraph B of paragra-
ph 2 of Article l of Agreement 105 of 2003 is a re-
gulation which is in force in the Capital District, its 
validity has been questioned because the Council of 
State, through its decision of April 4, 1997 in Case
8126 by Justice Consuelo Sarria Olcos, annulled pa-
ragraphs 4 and 5 of Agreement 039 of  1993, which 
was basically the same as the provision stipulated  in 
the regulation which is questioned in this article.

Sub-paragraph  B of paragraph 2 of Article 1  of 
Agreement  l 05 of 2003 defines an undeveloped lan-
das “Urban land whose structures or buildings cover 
an area smaller than 20% of the land area and whose 
cadastral appraisa/ ís less tiran twenty-five percenl 
(25%) of the /and va/ue “. This is basically the same 
concept defmed in annulled paragraphs 4 and 5 of 
Agreement 039 of 1993, which provided that “Land 
is considered deveioped when at least 30% of the 
total area of the lot is constructed. Otherwise. the
/and wi/1 be considered to be urban but undeveloped “.

As  we  ca n see,  the  Article of  Agreement  105  
under  discussion  reflects  the same regulation that 
was annulled by a high Administrative Tribunal, and 
changed only the percentage established by the pre-
vious regulation.

In this way, the Council of Bogotá, through the crea-
tion of Agreement 105, contravened the provisions 
of Article 124 of Decree 1333 of 1986 (Municipal Re-
gime Code), which states that “the agreements or 
other acts of the Municipal Councils which have been 
definitively annulled by the Administrative-law Tri-
bunals because they were contrary to the Constitu-
tion or the laws. or because they infringed on civil 
riglzts, may not be reproduced by those entities (f 
they maintain the essence of the annulled provisions, 
unless a legal provision, subsequent to the decision, 
express/y authorizes the Councils todo so”.

Taking this into account, it is evident that the ques-
tion of the validity of sub-paragraph B of paragraph 
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4. Mani implications of the introduction of the habeas data statute

2 of Article 1 of Agreement 105 of 2003 is absolu-
tely appropriate, in terms of whether this regulation 
complies with the requirements established in the 
Municipal Regime Code for determining whether it 
should be annulled, since it revives a provi sion which 
has already been excluded from Colombian law, and 
which has not been authorized  by a subsequent  law.   
Additionally, it maintains the same elements which 
made the annulled paragraphs illegal and unconsti-
tutional. The modification of the wording and of the 
words does not make it “legal/y” different.

Considering that the questioned Jaw is not literally 
the same as the law which was eliminated  from  the 
legal order, it is important to consider the substa nti-
ve elements which led to the annulment of paragra-
phs 4 and 5 of Agreement 039 of 1993, and which will  
hel p  us  to  understand  why  sub-paragraph  B  of  
paragraph  2  of  Article  1  of Agreement l 05 of 2003 
should not form part of our Jaws.

The  first  thing we need  to  understand  is  that  the 
law  which  is challenged  in this document imposes 
limits on the classification by the law of “ undevelo-
ped urba n land”, because Law 44 of 1990 detennines 
the rates which must be applied to this kind of land 
without differentiating it from that which is partially 
developed.

The argument presented by the Council of State in 
the decision of April 4, 1997 is that if the law which 
regulates the matter does not impose limits on its 
classification, then the Agreement is illegal because 
it contravenes a superior law.

Similarly, the Agreemen ts which have been discus-
sed are contrary to the principies that govern the 
Colombian State because they impose greater tax 
burdens on the taxpayers. This is because taxpayers 
are obligated to pay a higher property tax rate than 
the rate they would have to pay if the land were clas-
sified  as developed, considering that the maximum   

rate,   which   ranges  between   12  and  33  per  thou-
sand,  is  applied   to undeveloped land.

Thus,  it  is eviden t that the Council  of Bogotá has 
not applied this  interpretation  to district Jaws, pur-
suant to which the ‘’undeveloped” category must be 
understood  in its real and absolute sense to include 
land which does not have any type of construction or 
buildings, thus relieving taxpayers of tax burdens ba-
sed on a limit which is technically and logically unreal 
in treating land which has sorne type of construction 
as absolutely undeveloped.

Based on the foregoing, we express our agreement 
with the highest Administrative-law Tribunal that 
“(...) it is a fact that the percentage discrimination of 
the censured paragraphs changes the taxable mat-
ter, the taxable base and the tax, making the latter 
more onerous, because (...) a subcategory or hybrid 
of urban /and is created: that of “partially”  deve-
loped /and, but not with the tax rates applicable to 
developed land, but rather with the rates applicable 
to undeveloped land, which is a contradiction, and 
with a taxable base that is difficult to determine ( ...) 
“, and that this violates the law because it favors pro-
visions which have already been eliminated from the 
legal order and which interfere with the welfare ofthe  
taxpayers.

To summarize, we have shown the lack of validity 
of sub-paragraph B of paragraph 2 of Article 1 of  
Agreement 105 of 2003, which, as  we have stated, 
should be declared invalid by the Administrative-law 
Courts, in order to prevent the taxation of land which 
contains structures and buildings as if it were unde-
veloped land.

ln any case, and due to the presumption of legality 
wh ich is applied to all laws until a judicial decision 
is made, the percentages establisbed in Agreement 1 
05 will continue to be valid as a qualifying element of 
undeveloped urban land.

On May 20, the Conference Cornmittee Report on Hou-
se Bill Number 221 of 2007 and Senate Bill 027 of 2006, 
consolidated under Sentate Bill Number 05 of 2006, was 
approved by the full Senate of the Republic. This bill con-
tains tlze general provisions of Habeas Data and regulates 
the management of information contained in  personal da-
tabases, especial/y financia/, credit, commercial, and servi-
ce-related databases, and those from other countries, and 
it contains other provisions, (the “Bill”). With th is act, the 
legislative procedures were concluded in an appropriate 

manner, and the violation of the vote announcement pre-
requisite, for which the Constitutional Court returned the 
Bill to the Congress on April 2, 2008, through Order 081 of 
2008, was rectified. Thus, only the review of constitutiona-
lity  which will be taken up again  by the aforementioned 
Court and the subsequent presidential approval are nee-
ded for the Habeas Data Law to become a reality in Colom bia.

The purpose of the text of the Bill approved by the Con-
gress is, as stated  in its first Article “to create the constitu-
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tional right of habeas data to protect persona/ data. and to 
guarantee that in the collection, treatment and circulation 
of such data tite freedom, honor, and personal and .family 
privacy, as wel/ as other constitutional rights of al/ persons 
in Colombian,  shal/ be respected.” 12 ln other  words,  as  
the Office  of  the Superintendent  of  Finance interpre-
ted it in  its intervention befare  the Constitutional Court,  
the  purpose  of  the  Bill is  “to  comprehensively regulate 
tlze process  of the collection, treatment and circulation of 
data, and at the same time provide a wide range of gua-
rantees and rir/’ts .for the protection of the owner o.f the 
informa/ion and the financia/ consumer “.

The text of the Bill comprehensively regulates the matter 
through the modification of rnany aspects of the jurispru-
dence which has regulated the matter until now.

Following are the most relevant changes proposed  by the 
Bill, without reference to the analysis of constitutionality  
which  is being made by the Constitutional Court and the 
changes that it might make:

Prior consent for the use of information

The Third Article of the Bill classifies personal data as: pu-
blic, semi-prívate or prívate. Public data are those defined 
by the Constitution and the law, or those which are neither 
semi-prívate nor prívate in accordance with the text of the 
Bill; semi-prívate data are those which are not prívate, se-
cret or public and whose knowledge or disclosure could 
be of interest not only to the owner of the infonnation  but 
also  to certain sectors or groups of people (financia!and 
credit infonnation derived from comrnercial activities or 
services are included in this category); and prívate data are 
those which, due to their prívate or secret nature, are rele-
vant only to their owner.

This classification is relevant. In accordance with the cu-
rrent jurispmdence of the Constitutional Court, in order to 
collect and disclose personal data, in general, the free, pre-
vious and express authorization of the owner of the data 
14 is required. Though the text  of  the  Bill  maintains  the  
previous  authorízation  requirement,  it  restrícts  its appli-
cation  to  prívate  and  semi-prívate  data  and  at  the same  
time  establishes  an exception. Thus, the Bíll indicates that 
the prior consent of the owner of the data will not be ne-
cessary in the case of financia!, credit, commercial or servi-
ce-related data or data from third party countríes.15

Maintenance of the information

The approved Bill would establish a uniform maximum 
períod for the maintenance of negative information 16 in 
the databases of information operators, which is four (4) 
years, counted from the date on which instalments due or 
the obligation due are paid. The regime  which   is  be-
ing  applied   today   is  dissimilar,   and   the  decisions   

of   the Constitutional Court with respect to the protection 
of the ríght of  Habeas Data have been used as auxiliary 
and guiding criteria for the establishment of the períod of 
maintenance of  negative information in databases. This 
is because, as the Court has stated, “this Body cou/d not 
expect that the períods which were considered reasona-
ble with  respect  to  Habeas  Data,  only  because  there  
was  no  express  /aw. could  be considered obligatmy and 
erga omnes, when tltey are just jurisprudential guide/ines 
governed by Artic/e 230 of the Constitution, which gives 
them the character of auxiliary criteria forjudicial  action.” 17

Although the proposed uniformity of the period of mainte-
nance is an advance of the Bill, it  is important  to mention  
that  the Bill does  not say anything  with  respect  to  the 
maximum period for the maintenance of negative informa-
tion when there is no paymenL Taking  this  into  account,  
and  given  that  the  Constitutional  Court  has  stated  that 
“negative in.formation cannot be indefinitely maintained, 
because that would be amount to admitting tlzat a person, 
due to his/her negative credit behavior in the past, could 
be exposed lo an   unprescribed, and therefore dispropor-
tionate, penalty in the financia/and commercial at•eas”18

 a period for the retirement of negati ve information should 
be established, even if the obligation has not been paid. 
Since the Bill does not establish a maximum períod of 
maintenance in this case, this aspect  will continue being 
regulated by the jurisprudence of the Constitutional  Court, 
which i ndicates that the reporting of this kind of informa-
tion wiJl ha ve a maximum períod of duration often  (lO) 
years. 19

Rights of owners and duties of information users, 
operators and sources

A clear advance of the Bill is the express regulation of ri-
ghts of owners and obligations of infonnation  users, ope-
rators and sources. By including this, the rights of owners 
as well  as  the  obligations  and duties  of  other  parties can  
be known  in advance,  thus allowing  oversight  of  their 
appropriate fulfillment,  and guaranteeing  respect  for  the 
rights of owners of personal data.

lt is important to know the defmitions that Article 3 of the Bill 
gives to each of the above- mentioned parties, as follows:
Owner of the information: the natural person or legal enti-
ty to which the informa/ion reposing in data banks refers;

User: the natural person or legal entity which has access to 
the personal informa/ion of one or more information ow-
ners provided by tlze operator or source, or directly by the 
owner ofthe information:

Infonnation  operator: the person, entity or organization 
whic/1 receives from the source personal data of severa/ 
information owners, mcmages it and makes it known to 
the users.
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Infonnation source: tlze person or entity wllich receives 
or /earns aboztt the personal data of information owners 
by virtue of a commercia/ relationship, and provides these 
data to an information operator.”20

Now, although the established regulations goveming the 
rights of owners and the duties users and operators are 
a substantial contribution of  the Bill, it is, on  this point, of 
particular importance to mention sorne of the duties impo-
sed on the sources of infonnation.  The spectrum  of  the 
defmition  makes it possible  that a merchant  or  a service 
provider could be subject to said regulations, perhaps wi-
thout knowing ít, and his/her failure to cornply might result 
in the imposition of sanctions in the future.

Outstanding among said duties are the following: (i) to 
guarantee that the inforrnation provided is true, complete, 
precise, up-to-date and verifiable; (ii) to periodically report 
changes in previously provided data, and to adopt the ne-
cessary measures to keep the information updated; (iii) 
to amend the information when it is incorrect; (iv) to semi  
annually  certify  that  the  provided  information  is  duly  
authorized  pursuant  to  the provisions of the Bill; and (v) 
to resolve the claims and petitions of the owner pursuant 
to the provisions of the Bill.

lt is  worth  mentioning  that,  in  accordance  with  this  law,  
a  source  who  delivers infonnation directly to the users 
and not through an operator will acquire the dual status of 
source and operator, and therefore must assume the du-
ties and responsibilities ofboth roles.

Procedures for inquiries and c/aims

The Bill includes a section on the procedures that the ow-
ners, operators and sources of inforrnation rnust follow in 
relation to the inquines and claims that the fonner present 
to the latter two. In this way, the Bill establishes the manner 
in which petitions are to be presented  and  the maximum  
periods  for responding, and it regulates  all other  relevant 
aspects for guaranteeing at all times that the rights of the 
owners are honored.

Supervision of those to whom the Habeas Data Law 
is addressed

An  important  breakthrough is that  the Office  of  the  Su-
perintendent of  l ndustry  and Commerce has been given 
powers to oversee and to penalize the operators, sources 
and users of  financia!, credit,  commercial and  service  in-

fonnation,  including  information from   third  party  coun-
tries,  in  all  matters   related   to  the  acti vity  of  personal   
data management regulated by the Bill.

Said powers are also granted to the Office of the Superin-
tendent of Finance in cases in which the operators, sources 
or users of information are overseen  by this Office.

Amnesty Regime

The  Bill  provides   for  a  transitional   regime  offering   an  
amnesty   process  for  those currently  found to have re-
ported  negative information, which will operate as follows:

l .   The  owners  of information  who are current on their 
obligations  at the time the law ta kes effect and whose  ne-
gative  reports  are more than one (l) year old will benefit 
from the immediate expiration of the negative information.
2.   The  owners  of information  who are current  on their 
obligations  at the time the law  takes effect  and  whose  
negative  reports are  less than one (1)  year old  will have 
said negative  inforrnatíon  maintained  for the time remai-
ning  to complete one (1).
3.   The owners  of information who pay their obligations 
within six (6) months after the law  takes effect will have  
their negative information  maintained  for one (l) year, 
counted from  the date of payment.

In sum, these are the main changes  provided  by the Bill, 
and they will take effect once their  constitutionality is de-
clared.  No doubt,  this  is a step  forward  in these  matters, 
putting  the country on the same level as other nations, like 
Argentina,  Chile, the United States,   Mexico  and  the  Eu-
ropean   Union,  all  of  which  already   have  implemented 
regulations on the subject within their legal systems.

n Art icle 1  ofthe Bill.
11 Office of the Superintendent of Finance of Colombia. l ntervention before the Consti-
tutional Court within the framework ofthe Review ofthe Consritut ionality ofSenate Bill    
o. 27/ 06- House Bill No.
211/07 (Consolidated Senate Bill No.05/06).
14 Constitut i onal Coun, Decisions SU-082 of 1995, T-552 of 1997, T-527 of 2000 and 
T-814 of2002, among others
15 The text ofthe approved Bill indicates that what is to be understood as financia!, credit, 
commercial
and service-related data or data from third party countries is informalion related to the 
origin,
performance and extinction of money obligations, independently of the nature of the 
agreement that gives rise to the obligations, as well as information related to the other 
activities ofthe financia! sector and to the financia! management or the financia! condi-
tion ofthe owner.
16 Positive information can be maintained for an indefinite period.
1 7 Constitutional Court. Decision T-303 of 1998. Justice José Gregorio Hemandez.
18 Constitutional Court. Decision T-798 of 2007. Justice Jaime Córdoba Triviño.
19 Constitutional Court. Decision T-248 of2008.Justice Clara Inés Vargas.
20 Article 3 ofthe Bill.
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5. Tacit with drawal in judicial proceedings and its implications

Through  Law  1194 of March  91 , 2008,  the Congress  
of Colombia  revived  under  the name of tacit with-
drawal,  the extinct concept  of “peremption” (peren-
ción) or dismissal due  to  the  p1aintiff s inactivity  (or  
failure  to prosecute   the action).  However,  sorne 
modifica tions were included that, although appa-
rently  harmless and even beneficia! for the efficient  
administration  of justice, may represent  significant  
burdens for the parties, who may face serious con-
sequences if they fail to comply with tbe modified 
provisions.

Tbe concept of perención, established  in Articles 346 
and 347 of the Colombian Code of Civil  Procedure,  
was in force in our legal system  until 2003,  when  it 
was abolished by Law 794; until then it was a fonn  of 
abnormal  termination  of judicial  proceedings.

Ever  since  the elimination of said  concept  there  
have  been  unsuccessful  attempts  to revive  it,  until  
the  present  legislative   period  session  in  which  
the  Bi ll  was  fmally approved, as presented by the 
Ministry of the Interior and Justice.

Although  at  first  glance,  one  might  think  that  
this retorm  simpl y reincorporated  the concept of 
perención, there are differences which justify consi-
dering itas a new concept, and even a distant one.

Indeed, befare Law 794 of 2003, for perención to be 
applicable it was required  (i) that the case  files had  
remained  with  the court  clerk  for at  least  six  mon-
ths  without  any activity by the plaintiff, (ii) that the 
defendant  had requested  its application, and (iii) 
that the proceeding not  be an executory  procee-
ding, a proceeding  to partition  property,  a procee-
ding to demarcate property  boundaries, a company  
liquidation  proceeding, or a succession  proceeding   
either  on  death  or  voluntary  jurisdiction.   In  the  
case  of  an executory  proceeding,  it operated  only 
to lift the precautionary measures  that had been de-
creed. Its main effect was to forbid  the re-initiation 
of the  proceeding  for two years after the perención, 
as a penalty for the plaintiff s inactivity.

With  the  new  concept  of  tacit  withdrawal,  the  
following  variations  are  introduced, which must be 
kept in mind:

lt applies to  all  kinds  of  civil  and  family  law  pro-
ceedings,  including  executory proceedings and li-
quidations.

•It applies not only to the filing of the complaint,  

but to all kinds of actions,  including third  party  interven-
tions and  incidental  motions ; these  proceedings would  
usually last indefinitely precisely due to the inactivity  of 
the movant.

The  proceeding does not end “abruptly” and “inadver-
tently” because “prior notice” of  the consequence is re-
quired:  the judge  must  arder  the party  to comply  with  
the corresponding responsibility within the next 30 days; 
said order must also be served the next day by the “most 
expeditious means”.

Therefore, not all inactivity  will engender a tacit withdrawal:  
only that  which  has been  the subject  of a previous  noti-
ce from the judge conceming an activity  or responsibility 
which must be carried out within a period of 30 days.

In this regard, it is not the mere carelessness or forgetful-
ness of the attomey  that is punished,  but rather  the con-
tempt  of court  for disregarding an order  issued  by the 
judge to carry out a specific action within  the legal term 
of 30 days.

•lt  is not avoided  with just any  request  or action  by the 
attomey, as occurred  with perención; compliance with 
the specific responsibility ordered  by the jud ge must 
be verified.

Once decreed,  the tacit withdrawal  terminates the pro-
ceeding  and  precludes i ts re  initiation for six (6) months 
after the execution of the tem1ination arder.

•lf ta.cit withdrawal is decreed twice in cases between 
the same parties seeking the sarne relief, it will have the 
effect of extinguishlng the right to the relief sought. This 
consequence was already established under the peren-
ción doctrine.

Although it is undeniable that tacit withdrawal compels at-
torneys to fully cornpl y with their procedural duties, thus 
alleviating congestion in the judicial branch and deterring 
slovenly or even unscrupulous lawyers who abandon their 
proceedings after obtaining precautionary   rneasures  or  
after   realizing  their  poor  chances   of  success,   sorne un-
resol ved questions arise with the advent of this concept:

•What happens if, despite the fact that that the court 
summoned the party in writing (by  posting the sumr-
nons on  the court’s  notice board), the order is not ac-
tually served the next day in the most expeditious way? 
What happens if the court order is served  two, three or  
ten days  later? Who determines,  and on  the basis of  
what grounds, what the rnost expeditious way is?
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Frorn when rnust the 30 days be counted? From the 
date on which the notice was posted on the notice 
board? From the service of the arder? And if the lat-
ter, from its issuance or its receipt?

6. Autonomous patrimonies  n the development 
of free trade zone projects

Autonomous patrimonies have always been excluded 
from the structuring of Free Trade Zones  because  
they  cannot  be  considered as  persons  or  entities,  
having  no  legal personal ity, and consequently,  they 
cannot  obtain a declaration  as  Industrial  Users, 
Commercial Users, or Operating Users.

However, said limitation does not mean that they 
cannot be integrated into Free Trade Zones.  Pur-
suant to Opinion Number 34537 issued by the Co-
lombian  Directorate  for National  Taxes  and  Cus-
toms  (DIAN)  on  April  7th’ 2008,  compliance   with  
the requirernents of ownership of real and personal 
property by legal entities can be verified through 
autonomous patrimonies, thereby fulfilling the míni-
mum requirements for investing in Free Trade Zones.

The  aforementioned  Opinion  provides  that  a  user  
who  is  given  a  Declaration  of Existence in a Per-
manent Special Free Trade Zone for having complied 
with the requirements does not fail to comply with 
the conditions and requirements for the Permanent 
Special Free Trade Zone by subsequently trans-
ferring the assets by virtue of a  commercial  trust 
agreement  under which the same person acts as  
both settlor and beneficiary, as long as this involves 
the productive fixed assets and patrimony of the 
same user- settlor.

In other words, this interpretation means tha.t the 
DIAN agrees that the requirements for new invest-
ment and ownership of land can be verified through 
a trust created for the purpose of development in the 
Free Trade Zone, and consequently it is possible to 
say that although an Autonomous Patrimony cannot 
be declared as a user, it can become an engine for 
development  in the Free Trade Zones.

Even if this position  has been clear until now, it can 
be explained  by the principie of tax transparency 
when the beneficiary  and the settlor are the same, 
since profits obtained  in the  trusts  must  be inclu-
ded  in the income  tax retums  of  the  beneficia-
ries in the same taxable  year in which  they accrue 
in favor of the autonomous patrimony.  In this way, 
they  maintain  both  their character  as either  taxa-
ble  or  non-taxable, and  the same  tax identity and 

conditions that they would have had if they had been 
eamed directly  by the beneficiary.

This new perspective  allows us to assert that trusts 
can form part of the different  stages of a Free Tra-
de Zone project, and can carry out activities  which 
include  the following: (i) purchase  and sale of land, 
(ii) project commercialization/marketing in order  to 
reach a break-even  point, a nd (iii) construction of-
the project.

In  the  present  case,  in which  the  real  and  perso-
nal  property   is  transferred after  the Declaration, it 
is important  to take into account  that if this is ever  
implemented, in our opinion  Article 90 of the Co-
lombian  Tax Code would  not be applicable, because  
there would  be  no  obligation   to  respect  the  rnini-
mum  tax  value  as  there  is no  effective assignment 
of the assets or rights to a third party.

There are two different positions conceming this ma-
tter:

The  first  one says  that  the minimum  tax value 
should  be  respected,  an  interpretation based on the 
literal application of Article 90 of the Colombian  Tax 
Code, as follows: (i) The  settling  of  a  trust  entails  
the  formal  transfer  of  property,  with  lawfu l  tit-
le  and manner  of obtaining  ownership, thus fulfilling  
of the conditions of Article  90, because there  is  an  
alienation.  (ii) In accordance with  general  regula-
tions,  the  profit  for  tax purposes  in an alienation  of 
assets is deterrnined  by the difference  between  the 
tax cost and the alienation  price. The alienation  price 
cannot be less than the mínimum  tax value provided  
in Article 90. Since there is no special  regulation  esta-
blishing an exception to this general  rule, it must also 
be applied in the case of the contribution of an asset 
to an autonomous patrimony. (iii) When dealing with 
a real property  trust ora trust involving the  transfer  
of  real  property,  the  DIAN  has clearly  stated  that  
Article  90  is entirely applicable to the case in which 
assets are transferred  to an autonomous patrimony. 
“lt is clear to tlzis o.ffice that when land is transfen•ed 
in favor of an autonomous patrimony under an irre-
vocable commercial real estate trust agreement, and 
trust rights are received in exchange, tllere is an alie-
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11 DIAN Opinions 2875 of2005 and 36622 of2007.
22 Colombian Tax Code, Article 102, Section 2.07.
3 Supreme Court of Justice, Labor Chamber. Decision of April81
1970.
4  Article 14.- The legal dispositions  regulating human labor are a matter of pubtic order, 
and, therefore, the rights and prerogatives granted by them are not waivable, save for 
the cases expressly excepted  by the law

nation or transfer o(ownership of the contributed as-
set, and consequently the rules of Articles 27 and 90 
o.f the Tax Code are applicable to such operation.”21 

(Underlining not in the original)

The second position,  which states that the profit is 
realized only when the trust actually alienates the as-
set  to a third party and an increase  in wealth  for 
tax purposes  actually takes  place, is based  on the 
following  grounds:  (i) Section  4 of Article  102 limits  
the accrual  of income for the settlor to that from sa-
les of trust assets to third partíes, that is, there is an 
assumption that the income  is realized only at that 
time, and  not  when  the asset  is  contributed  to  
the  trust.  This  section  particularly expresses  that  
Article  90 applies  specifically for purposes of the 
alienation  of the asset to third parties. This  law then 
constitutes a special  rule, to be applied  in preferen-
ce  to the general  rules of Article 90. (ii)  Because  of  
the principie  of  tax transparency  expressly  provi-
ded  in  the law,22

which  determines  the  tax  treatment  for  commer-
cial  trust  agreements,  it  must  be concluded that 
the tax effect of the contribution may not be diffe-
rent from the treaonent that would be given to the 
same asset if it were patt of the taxpayer’s patrimon 
y. (iii) The transfer of the asset to the tn1st should not 
generate profit or loss, considering that there is no 
true realization of the contributed assets.

From the arguments expressed above, it follows that 
it is appropriate to contribute real property to au-
tonomous patrimonies at its tax cost for the owner 
of the assets, which normally corresponds  to the 
self-appraisal or to the cadastral  appraisal that has 
been made.

Finally, one must bear in mind that the structuring  of 
a trust in a  Free Trade  Zone project will entail the 
following additional costs:

l. The registration of the commercial trust agreer-
nents covering real or personal property requires 
the payment of a registration tax, based on the total 
value of the remuneration or commission that was 
agreed to with the trust company.

2. The registration fees to be paid are based on the 
rate of five per thousand on the docurnent’s value. 
Under no circumstances can the value of real pro-
perty be less than the cadastral appraisal or the 
self-appraisal.

3.  The public deeds for commercial trust agreements 
which involve the transfer of real property will state 
as the underlying contract value the cadastral apprai-
sal of the assets involved in tbe deal, pursuant to the 
provisions of Resol ution 8850 of 2007.

7. Legal nature of paymentsin a labor Conciliationi nvolving the 
exjstence or non-existence of a labor relationship

ln accordance with the presumptions of Article 24 
ofthe Substantive Labor Code, every labor  relations-
hip  is govemed  by a labor contract.  Said  presump-
tion, being of fact and not of law, can  be challenged 
by either side of the relationship if a fact contrary  to 
the presumption  can  be  proven,  “namely,   that  the  
service  was  not  rendered  under  a contractual labor 
regime, since whoever performed it did not do so for 
the pwpose  of receiving compensation, or o.ffulfi-
lling an obligation that would impose dependence or
subordination on himlher”?3  Proof of said presump-
tion  ca n be adduced  by means of an ordinary  labor 
proceeding, or the parties can decide  to engage in a 
labor conciliation.

Evidence of  the  existence  of  the  three  elements  
of  an  employment  relationship, (i) personal rende-
ring of a ser-vice; (ii) remuneration; and (iii) subordi-
nation, can be widely argued  by the worker  and by 
the employer. Therefore, the truth about  the existen-
ce of an employment relationship is in many cases in 

doubt. lt is in these cases that the parties com monly  
turn to a labor conciliation in order  to reconcile  their 
differences conceming the existence or absence of 
an employment  relationship.

The  labor conciliation, just like any other conciliation 
in law, allows  the resolution  of a conflict on matters  
susceptible to settlement or dismissal, or any  other  
issue expressly pennitted  by  the  law.  The  possibi-
lity   of  conciliation on  the  nature  of  the  service 
relationship that bound or binds the parties is legal 
and allowed, since the parties are not conci liating  a 
definite  and  irrevocable  juridical  situation,  as  is 
the case  with  the legalprovisions regulating  human 
labo 4 .

In our opinion, in these cases the settlement amount  
is not related to the income eamed in  an  employ-
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ment  relationship, given   that  the   non-existence  of   
the  employment relationship is precise!y the subject 
of the conciliation.

Considering the  foregoing,  it is viable  from  this 
point  of  view  to engage  in a  labor conciliation 
concerning the nature of the contractual  bond in ex-
change for the payment of a conciliatory amount.

Every conciliation involves mutual concessions by the 
parties, and so, in most cases, the hiring  companies 
decide to pay a sum certain as a conciliatory amount.
When  addressing the issue of the conciliatory 
amount,  what is debated  is the nature of such  
payment.  In our opinion,  the conciliatory amount  
should  not  be considered as a payment   derived   

The  concept  of  expense  reimbursement  between 
companies  is  a  topic  that  ís  not expressly regulated 
by the Colombian tax laws, and it has been tangentially 
analyzed under DIAN’s policies, for which reason there 
is room for reflection conceming  the treatment of this 
issue and the limits to its application in the transactions 
requiring it, mainly transactions between economically 
linked entities.

This topic gains importance for foreign companies with 
subsidiaries in Colombian territory that require sorne 
services or goods acquired by their parent compa nies 
by means of global inter-company agreements. Under 
said agreements, the parent company assumes  certain  
expenses  on  behalf and  on  account  of  its  subsi-
diaries,  whicb  are necessary for the operation of the 
subsidiarles.

This issue is regulated all around the world, under what is 
known as “cost sharing agreements”, through which the 
parent company distri butes or allocates costs among 
its subsidiaries  by acquiring  a  good or  service  that 
is  beneficia! for the whole  group. However,  this can 
also involve the acquisition  by the parent company of a 
good  or service on account and on behalf of the subsi-
diary  which consequently  requires the reirnbursement 
of the expenses incurred. This matter is not regulated 
in Colombia, and thus it should be understood that the 
application of this principie under Colombian law should 
be made through the creation of an agency contract be-
tween the parent company and its subsidiary, in a way 
which allows a simple reimbursement of expenses to the 
parent company for the good or service acquired.

The  reimbursement of expenses is proper when a per-

son, either  natural or jurídica!, makes payments to a 
third party on behalf and on account of the beneficia ry 
of the good or service, and when the latter does reim-
burse the money, it is, in a strict sense, paying offa  loan.

The  tax  philosophy of  the reimbursement of  expenses 
is  based on  the fact  that by returning money to the en-
tity that paid on behalf and on account of the beneficiary 
of the good or service, the net worth of the beneficiary 
is not increased and, tberefore, it is not taxable income 
for the entity receiving it, since it is only the collection of 
a loan; this is why the reimbursement of expenses does 
not give rise to withholding ta x.

Considering the arguments above, a practica!problem 
arises which should be analyzed in the context of local 
tax regulations: the question is wbether or not to wi-
thhold tax
 
from the reimbursement of expenses incurred for the 
acq uisition by a foreign provider of a good or service 
necessary for the local operation when that payment to 
the provider generates national source income.

The premise with which to start is that the reimburse-
ment of expenses does not create a withholding obliga-
tion  for its beneficiary. However, in light of this analysis, 
the entire transaction, and not only the matter of the re-
imbursement of expenses as such, should be reviewed.  
For this purpose, it is important to verify the nature of 
the payments that are made through the reimburse-
ment of expenses incurred abroad. That  is,  if a direct 
payment to the foreign provider was made, withholding 
at the source corresponding  to the nature of the service 
or good acquired by the local company should ha ve 

from   the  employment  relationship,  and   even   less   
should   it  beconsidered as a payment of wages, since 
the existence or absence of an employment relationship 
is precisely what is conciliated.

In consonance with the arguments above, it wouldn’t 
be reasonable from a labor perspective to treat as labor 
compensation a payrnent which does not originate from 
an employment  relationship,  but  rather from  a  con-
ciliation  agreement  which  precisely states that there 
was no labor contract. In that regard, and since the ba-
sic principie is not to acknowledge the existence of an 
employment relationship, the applicable withholding tax   
should   be   that  estabhshed   for  other  income  (3.5%),   
and   not   for   income correspondíng to labor payments.

8. Reimbursement of expenses incurreo abroad



been done , since the payment would constitute natio-
nal source income for the beneficiary of the payment or 
credit to account.

And  thus  the  question  arises  as  to  who  the  wi-
thholding   agent   responsible   for withholding at the 
source is, and who the passive subject is for whom said 
withholding should  be  carried  out.  Well,  in  reality,  
there  is  no  withholding  agent  capable  of practicing  
said  tbeoretical  withholding, since under current  tax 
law  the wi thholding agents are those  who ma ke pay-
ments or credíts to account  which constitute  national 
SOl!rce income for  nonresident  providers  who benefit  
from the payment or credit  to accoun t, and as mentio-
ned before, tbe reimbursement of expenses  does not 
constitute taxable income for  the recipient. In practice, 
we have the following situation: (i) tbe local  company  
completes  a  reimbursement  of  expenses  which  does  
not  constitute national somce income for the foreign 
company tbat paid the expenses; (ii) by virtue of the 
principie of territoriality of the law, the foreign company 
that makes the payment on behalf  and  on  account  of  
the  local  company  cannot  withhold  at  the  source  
under Colombian law; and (iii) the foreign company that 
makes the payment must withhold at the source pur-
suant to the laws of the country in which the payment 
is made.

Addi tionally, and considering the foregoing, we believe 
that there is no mecha nism with which the Tax Adminis-
tration can require said withholding, and thus the largest 
risk for the subsidiary  that makes reimbursement for the 
expenses would be the chance that the Tax   Adminis-
tration   would  question   the  deductibility   of   the  
expenses   since  the respective withholding was not 
completed.    •

Concerning this issue, it must be pointed out that, as a 
general principie, the deduction of  l 00% of the expen-
ses should be considered, as long as the requirements 

of Article
1 07 of the Colombian Tax Code relating  to the causa 
l relationship  with the income  producing  activity  are  
met,  and  the expenses are  necessary  and  proportiona 
te  with respect  to the activity. There is a risk of ques-
tioning by the Tax Admin1stration under the argument  
provided by Article 123 of the Colombian Tax Code, 
which establishes that ifthe  beneficiary ofthe incorne 
is a foreign company wi thout domicile in Colombia, the 
amount paid is deductible only if a deposit of the wi-
thheld income tax is verified, a nd the foreign exchange 
provisions  established for such  purpose are complied 
with. However, we believe  that  there  is  room  to  argue   
that  the  beneficiary   of   the rei mbursement of expen-
ses does not thereby receive income that is taxable in 
Co lombia, and therefore there is no place for the appli-
cation of this Article. On the other hand, the limitation 
of deductibility to 15% of the net income of the taxpayer 
should not be applicable as long as the costs and expen-
ses are to be capitalized for their subsequent
 
amortization, or that are to be booked in an asset ac-
count pursuant to generally accepted accounting rules.

Finally, we believe that the indiscriminate use of expense 
reimbursements is something that could be questioned 
by the Tax Administration, because according  to the 
DlAN, not  withholding  at   the  source   is  an  evasion  
of  Colombian   tax  owed   for   the reimbursement of 
expenses incurred for goods or services that would, in 
principie, be taxed in Colombia.

In conclusion, the legal and material  nature of each pay-
ment that the subsidiary makes to  the  parent  company,  
as  well  as  the  characteristics  of  the  transaction  and  
the particulars of each specific case, should be analyzed 
in order to determine whether or not it involves a re-
imbursement of expenses and not a payment as such 
which is subject to withholding at the source.
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9. Should partially palo withholoing tax returns be considered as not fileo?

Considering  the provisions of paragraph e) of Arti-
cle 518 of the Colombian Tax Code, as introduced by 
Law 1066 of 2006, withholding tax retums must be 
paid under penalty of being considered as not filed.

While Law 1111 of 2006 did address the problem of 
the loophole that allows taxpayers to  have  balances  
in  their  favor  offset  by  way  of  payment  against  
the  amounts determined to be owed on withholding 
tax returns, nothing was said in either of the two abo-
ve-mentioned  Laws about what the effect would be of 
a withholding tax return that had been partially paid.

There are many reasons why a taxpayer would file a 
partially paid tax return, ranging from  lack of liquidi-
ty  to a  genuine conviction  that there  was a com-
pensa ble credit balance, which really did not exist.

Before analyzing  the different variables that we consi-
der relevant to this ma tter, it is important to address the 
punitive effect ofhaving a tax retum treated as not fi led.
In effect, in addition to the criminal offense of omis-
sion by a withholding agent (Article 402 of the Co-
lombian Criminal Code), having a tax return treated 
as not filed obligates the taxpayer to file the tax re-



www.phrlegal.com

13

turn agaín in amended form, and to pay the corres-
pondíng lateness penalty, which is equivalent to five 
percent (5%) per month on the value of the newly fi-
led tax retum, limited to one hundred percent (100%) 
of the value of the withholdíngs  for  the  period,  as  
long  as  the  tax  retum  is  filed  before   the  Tax 
Admínistration issues a summons to file. Otherwise, 
if the Tax Administration issues said summons, the 
penalty will be ten percent (10%) per month, limited 
to two hundred percent (200%)  of the value of the 
withholdings. In our opinion, even when  the Tax Ad-
ministration exhausts the procedures required for 
declaring that a tax retum  was not filed,  the sum-
mons  to  file  must also  be issued as  provided  in  
Article  715  of  the Colombian Tax Code.
 
Because of the considerable size of the applicable 
penalty, we must stop and analyze the general cha-
racteristics of the offense, when the passive subject 
of the formal duty to file a tax retum does not com-
ply with said oblígation: (i) the Tax Adrninistration is 
deprived of the information related to the operations 
that should have been declared; (ii) the Tax Adminis-
tration is deprived of the resources that should have 
been paid by the collection agent or the taxpayer.

However, when the withholding agent timely files its 
monthly withholding tax return, but  omits  to  make  
the  payment,  the  Tax  Administration  is  only  de-
prived  of  the resources  related  to  the  tax  return,  
since  for  all  practica! effects  the  information con-
tained  in the filed  tax return becomes available for 
the Tax Adrninistratíon. This confirms the fact that it 
is the tax retum itself that, once ftled without pay-
ment, serves as the basis for the tax officials to ini-
tiate the proceedings which may lead to the issuance 
of a decision that considers the said retum as not ha-
ving been filed.

The treatment as not filed of a withholding tax return 
filed without payment is a proportionate consequen-
ce that addresses the damage caused to the Tax Ad-
ministration, especiall y if one takes into account that 
the resources that the withholding agent must pay 
with its monthly tax retum correspond to money that 
has been collected in the performance  of an activity 
designated by  law as a formula of collaboration  with 
the State, and, except in the case of the withholding 
of VAT from the general tax regime to the simplified 
tax regime, the case of the VAT assumed for pay-
ments abroad, and sorne cases invol ving the stamp 
tax, that the withholdings had already been deducted 
by the withholding agent from the payment made to 
the provider of goods or services.

Does fi/ing a withho/ding tax return without pay-
ment cause the same damage to the Tax Administra/

ion as filing a partially paid tax return?

In  the case in which the withholding agent is genui-
nely convinced  that it has a credit balance suscepti-
ble of being offset, it is merely rational for it to seek to 
take advantage of said tax credit in order to improve 
its cash flow, something that is acknowledged  by the 
law as a va lid alternative to the payment ofthe de-
clared withholdings. However, this genuine convic-
tion of the taxpayer might correspond to a wrong or 
inaccurate tax calculation, which would consequent-
ly lead to the rejection of the credit balance which 
served as the basis for filing the tax return that was 
only partially paid.

In this event, tbe question becomes whether the Tax 
Administration  has actually  been damaged  by the 
actions of the taxpayer, and if so, until wbat point 
does  the damage justify the heavy penalty imposed 
for having the withholding tax retum treated as not 
filed.

In this regard, we must comment that when the Tax 
Administration  receives a partially paid withbolding 
tax return, but the unpaid value is supported by a 
credit balance previously calculated on a tax return, 
the effect on the current account statement of the 
withholding agent should be neutral, this is, the Tax 
Adrninistration has not, until that precise moment, 
been hanned, either in its coffers or in its expecta-
tions as tax creditor.

Now, at the time the withholding agent starts the 
process to have the credit  balance applied to the 
amount not paid with the withholding tax retum, the-
re is an express acknowledgement  by  the taxpayer, 
who  legitimately seeks  to pay what  is  owed  by
 
charging  it against  what  the Tax  Administration 
reciprocally  owes,  which  is  nothing other  than a 
reinforcement of the conviction  of the taxpayer that 
there was no obligation to pay part of the withhold 
ing tax return,  that is, that the cash flow need not 
have been affected any further.

However, if the Tax Administration rejects the seto-
ff for any of the lawfully  established reasons,  after  
having  exhausted the procedure  provided  for rea-
ching  such an important decision,   it  will  be  at  that  
moment  tbat  the  infraction  occurs,  this  is,  not  
until  that moment  has the taxpayer  defaulted  on  
the obligation to pay  the amounts withheld  in their 
entirety,  because  before the rejection of the setoff,  
the Tax  Administration had no legitimate  expecta-
tion  of  receiving   more   money   than  what   was  
paid,  much   less knowledge that the  withholding  
agent  was appropriating the collected  money. at  
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