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1. Equity Tax Optimization

Law 1370 of 2009 established  the elements  of the  
new  equity tax to  be caused  on  January 1st, 2011. 
With the issuance of this law, it is important to consider 
alternatives that will permit the optimization of such 
tax, which may be implemented before the end of the 
current year.

Although Decree 514 of 2010 already established the 
annual booking of the tax by allotting the value of the 
installments against the equity revaluation account, it is 
important to take into account that article 295-1 of the 
Tax Code establishes the liquid equity of the tax payer 
at January 1st, 2010 as the taxable basis for such tax. In 
other words, the tax is accrued  at January 1st., 2011, at 
which date all the elements making up the tax are con-
solidated, irrespective of their entry in the financial sta-
tements of  the  taxpayer being carried out  annually, 
in accordance to their payment term. In consequence 
even if the booking may be performed annually,

the tax base for all years in which it has to be paid (2011 
to 2014) shall be the same and such will be the liquid 
equity reflected at January  1st, 2011. For such reason it 
is important to analyze some alternatives that may be 
taken into consideration to optimize the taxable basis 
and reduce the tax to be paid.

We will present  below some alternatives  aimed to op-
timize the tax, not without mentioning first that  any 
fiscal  planning  scheme  must  answer to  an econo-

mic reality and not  merely to  the implementation of a 
decision with the sole purpose of reducing the taxable 
burden generated by the tax. The above consideration 
becomes a necessary principle in this  issue,  since  in 
accordance  with article 298-5 of the Tax Code, any 
type of booking or fiscal adjustment made with the 
sole purpose of reducing the tax, could be deemed as 
an inaccuracy by the tax authority.

• Investment in local companies

A first aspect that must be taken into account is that 
the law only permits to exclude from the taxable base, 
the net equity value of shares owned in local compa-
nies.  Under a literal reading of  the rule, investments  
held in limited liability partnerships or in limited part-
nerships (so-called sociedades en comandita simple) 
could not be excluded from the taxable base.

Although we are of the opinion that the rule create 
an unjustified and unequal treatment between the di-
fferent possible investments in local companies, and 
irrespective of knowing that the tax authority agrees 
that such differential treatment is unjustified, in order 
to avoid any future discussion about the possibility or 
not of excluding the net equity value of investments  
in limited liability partnerships  or limited partnerships  
from  the taxable basis,  we recommend transforming  
them before end-year into stock companies or simpli-
fied stock companies. This provided there is no prior 
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judicial or official tax authority decision that solves this 
issue.

• Decree of dividends on profits for year 2010

The accrual of commercial profits  at the end of 2010 
will cause for the fiscal equity which is at the basis of 
the equity tax to automatically increase. Because of 
that an option could be to make additional accoun-
ting fiscal cuts during this year, to allow companies to 
start decreeing dividends. However there are several 
aspects that need to be taken into account for this al-
ternative to actually reduce the effect of the equity tax 
as follows:

(I) Procedure to be able to decree dividends within 
the year

The first element that must be taken into account is 
that dividends can only be decreed based on end-of-
fiscal period financial statements, as determined in 
the by-laws  of each company. Although as a general 
rule end of fiscal periods is made annually, it is possi-
ble for the corporate by-laws order there to be more 
frequent cuts. Only if the company has fiscal periods 
with a more frequent periodicity than annually, will it be 
possible to decree dividends based in the commercial 
profits generated up until the corresponding closing. 
In consequence if the corporate by-laws only establi-
sh an annual cut it will be necessary to enact a by-law 
amendment to include a higher periodicity.

Such by-law amendment must take into account that 
the close of each financial period will entail the perfor-
mance of all activities  carried out for the annual clo-
sing.  In other words,  the financial statements  will have 
to be audited by the fiscal auditor   and   the   partners/
shareholders    must meet ordinarily to approve them 
and decree the corresponding dividends.

(II) Beneficiary of Dividends decreed

With very few exceptions  the beneficiary of the de-
creed dividends is the shareholder and once the divi-
dend has been decreed the same is booked as a liabili-
ty of the company, irrespectively of whether there is a 
term for payment.

Although the booking of the corresponding liability en-
tail a reduction of the accounting equity of the com-
pany, the capacity of the creditor shareholder as a na-
tional or foreigner must be taken into account.

If  the shareholder  is  a Colombian national, the decree 
of a dividend accrues a fiscal and accounting and fiscal 
liability, which although entails a reduction of the equi-
ty tax base also implies  an account collectable in favor 

of the local shareholder and the corresponding increa-
se in its own base for the equity tax. In consequence, 
in such event, the effect generated by the dividend de-
cree in the equity tax of the national shareholder  must  
be  considered,  because  although it is possible  that 
it may create a benefit (such  as the reduction of the 
rate by reason of the equity of the shareholder being 
in the lower tier of the tax) it is also possible that the 
only effect is to change the oblige with no benefit in 
the economic impact of the tax.

In the event the shareholder is a foreigner, in order to 
resort for the dividend decree alternative to be effec-
tive on the equity tax, dividends must not only be de-
creed but also paid. In this respect article 287 of the 
Tax Statute establishes that any debts for any concept 
with related companies abroad are to be considered  
as fiscal  equity of the Colombian company. In conse-
quence,  if the dividend is decreed but its payment is 
not made by the end-of-year, such liability will be dee-
med, for fiscal purposes, as own equity of the Colom-
bian company and thus it will be of no use in the intend 
of reducing the taxable basis for the equity tax.

• Decree of dividends of accrued profits of previous 
years

With the same arguments exposed above, if the com-
pany has accrued profits of previous years, it could be 
convenient to consider their distribution and payment 
prior to the end-of-year. In any case, it will be necessary  
to determine whether such dividends will be taxed or 
not for the shareholder, in order to have the full pictu-
re of the tax and financial effect that such distribution 
shall generate.

• Liabilities with related companies abroad

Although credits from related companies abroad does 
not, by general rule, generate a benefit vis- à-vis the 
equity tax, since such liability is deemed as equity for 
fiscal purposes (which opinion we do not share provi-
ded the credit is subjected to the transfer pricing regi-
me), the above interpretation loses all support when 
the creditor company abroad is domiciled in any of 
the countries with which a Double Taxing Agreement 
exists  (Spain and Chile).

Under the terms  of  the currently valid Double Tax 
Agreements,  credits  can only be taxed with the equi-
ty tax in the country of residence of the creditor. In 
consequence, if a Colombian company obtains foreign 
indebtedness with related companies abroad domici-
led in Spain or Chile, the same must have fiscal effects, 
since otherwise they will be taxed in Colombia where 
it would not be possible to exclude for equity tax pur-
poses.
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• Alternatives vis-à-vis the handling of the legal re-
serve

A possibility to take into consideration is the handling 
of the legal reserve when the same has been made up 
with  profits  not taxable for the shareholders.  With 
regard to this  situation  there are several alternatives  
that could be considered as follows:

(I) Elimination of the legal reserve in SAS simplified 
stock corporations)

In  accordance with  Opinion  115333  issued  by the  
Companies  Superintendency  on  September 15, 2009, 
when the by-laws of simplified stock company do not 
establish  in an express manner the need to have a legal 
reserve, there is no legal obligation to do so.

In   consequence   if   a  company  has   a  legal reserve  
made up  with  non-taxable profits  for the shareholders 
or partners, a possibility is to consider  its  transforma-
tion  into  a company of such nature, where the by-laws 
do not establish the obligation to have this  reserve,  
so  that the currently established reserve be converted 
into an occasional  reserve allowing for the sharehol-
ders meeting to order its reversion and the payment 
to the shareholders  as dividends. In such manner one
of the equity accounts that increases the base for the 
equity tax is eliminated.

(II)  Increase of the legal reserve with taxable profits 
for the partners or shareholders and subsequent re-
duction.

Another alternative, when the company has a legal re-
serve made up by non-taxable profits  for the partners  
of shareholders and the transformation into a simplified 
stock company is not an option, would be to increase 
the legal reserve with taxable profits for the partners 
or shareholders (since there is  no maximum limit  for  
the legal reserve)  and subsequently reduce it in the 
portion of the non- taxable profits for the partners or 
shareholders.

Under the above procedure, it is possible to permit that 
the company distributes  non-taxable profits originally 
in the legal reserve to the shareholders or partners.  In 
any case  it  must  be noted that once the legal reserve  
is  increased   beyond the legal minimum (50% of the 
social or subscribed capital) its reduction may not be 
made below such minimum threshold.

• Depreciations

With regard to the value of the assets that make part 
of the basis for the equity tax it is possible to  reduce 
their  fiscal  value using  the  different alternative to 

accelerate their depreciation, if the economic elements 
that support it are in place.

In such sense it is possible  to bring additional deprecia-
tion values  under any of  the following concepts:

(I)  Depreciation by balance reduction

In  this scenario,  the applicable depreciation system  
would not be that of a straight  line, but that of balan-
ce reduction. Although the change in depreciation me-
thods does not require authorization from any authori-
ty, it is  necessary that  there are economic facts  duly 
supporting such change. Likewise it is highly recom-
mendable that, in order to avoid major controversies 
with the authority and given the restriction established 
in article 298-5 of the Tax Code, the same method be 
used for accounting and fiscal depreciation.

Lastly it must be noted that such change in deprecia-
tion method is not applicable to any assets that gene-
rated the deduction for investment  in productive real 
fixed assets.

(II)  Additional shifts

The  depreciation terms  consider  that assets  are used 
for a daily eight (8) hour period. When the asset is used  
in additional shifts to the above, it is possible  to ask 
for a higher depreciation. In this case, the depreciation 
system is not being changed (straight  line or balance 
reduction) I but rather a higher percentage of depre-
ciation is used  under the same method (25% per addi-
tional eight hour shift).

(III)  Obsolescence

It is important to verify that the company’s assets can 
be used because if they cannot be used their full write 
off for obsolescence should be considered.

• Capital Reduction

A possibility that can be studied is to perform a capi-
tal reduction with the effective reimbursement of con-
tributions to the partners or shareholders. However, it 
must be noted that in order to carry out such reduc-
tions a prior authorization must be requested before 
the Companies Superintendency and the Social Pro-
tection Ministry.
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2. New Mining Concession Agreement Model

Last      May  4,  2010  the  Mines   and  Energy Ministry  
(the “Ministry”)  adopted a new mining concession 
agreement model for the exploration and exploita-
tion of minerals in Colombia (the “Model”), which re-
flects the changes introduced by Law 1382 of 2010 to 
the Mining Code.

The main changes included in the new agreement are 
explained below.

Extension of the Agreement:  The Model includes 
new conditions for the extension of the mining con-
cession which have significant bearing when plan-
ning long term mining projects.

With   a  minimum   anticipation  of   two   years prior 
to the end of the exploitation stage, the concessio-
naire must state its intention of extending the agree-
ment and file new technical, economic, environmen-
tal and social studies.

The  concessionaire  will  have to  negotiate new con-
tractual conditions  that proof to benefit the State, 
with the possibility of burdening it with new econo-
mic considerations different from royalties.

The negotiation of new conditions to the agreement 
and the possibility of additional economic considera-
tions different from the royalty are not  clearly defi-
ned and is  a matter that  is pending regulation on the 
part of the Ministry.

With the new model contract, the concessionaire is  
left in an uncertainty position  for contracting again 
with   the State  and the mining authority will be gi-
ven ample negotiation power to decide whether or 
not to grant the extension.

On the other hand, if the extension  is  granted, once 
its  term expires, the Model eliminates  the right of 
first refusal that the concessionaire used to have to 
sign a new agreement with the State.

It is  important to remember that before the amend-
ment to the Code of Mines the extension could  be  of   
30  years.   The   Model  includes an extension term of 
20 years which is not automatic.

Mining activities  in forest  reserve  areas. The Model 
introduces the obligation from Ingeominas to inform 
the concessionaire  of the existence  in the contrac-
ted area of national or regional forest reserves,  with  
the purpose  of  carrying out  the procedures to sub-

tract them before the competent environmental au-
thority.

The concessionaire  will have the obligation to pre-
sent  the studies  that evidence the adequate coexis-
tence of the mining activities with the objectives  of  
the forest  areas  and in the event of it being subtrac-
ted,  Ingeominas  shall indicate whether the mining 
activities are to be performed in a restrictive manner 
or under certain methods or systems that minimize 
the negative impact to the environment.

In  any case  the mining activities  can never be ca-
rried out in mining excluded  areas, such as the 
moors, wetland designated within the international 
priority list of the Ramsar Convention or areas that 
make up the National Natural Park System.

There are already precedents  where the Ministry of 
the Environment, Housing and Territorial Develop-
ment has denied environmental licenses for conces-
sions granted prior to the enactment of Law 1382 of 
2010 given the overlap with moors zones.

Surface installment. The Model includes a new sche-
me for the payment of the surface installment which 
is  accrued during the exploration, construction and 
procurement stages.

Additional to the new requirement that demands 
payment of the first annuity, which for new proposals 
must be paid within three days following the time In-
geominas determines that the free area that  can be 
contracted, the Model include the payment condi-
tions for subsequent annuities.

Such consideration is to be paid in advanced annui-
ties.  From  the first  to the fifth  year of the agree-
ment the annuity shall be the equivalent to a day of 
minimum legal salary in force hectare year. Thereaf-
ter, the annuity will be increased every two additio-
nal years as follows: for year 6 and 7, 1.25 daily mini-
mum legal salaries in force per hectare year and for 
year 8, 1.5 daily minimum legal salaries in force per 
hectare year.

It  is  important  to  note  that  this  new  scheme does 
not differentiate between contracted areas, depen-
ding on the number of  hectares  thereof. With the 
new model payment shall be the same for all con-
tracts  whose  value shall be increased depending on 
the number of years dedicated to the exploration, 
construction  or procurement of each project.
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3.Credit Facilities Granted ByPrivate Capital Investment Funds

Mining-environmental  insurance  policy. The Model 
includes the possibility to grant guarantees different 
to the mining-environmental policy in the event of 
difficulties for its granting.

If need be, the policy can be substituted by a real 
guarantee, be it personal  or from a third party, gua-
ranteeing all of the mining and environmental obliga-
tions stemmed from the contract.

The regulations for the substitution of the policy for 
a real guarantee is to be studied by the National Go-
vernment.

Caducity of the agreement: With regard to the cau-
ses for caducity, the Model introduces a new one 
consisting in contracting under age individual for the 
performance of mining tasks or allowing their pre-

sence in the exploitation area; the above with the 
purpose of facing this reality that occurs in many mi-
ning zones in Colombia.

Changes introduced by the Model must be taken into 
account to avoid damages to small, medium size or 
large mining projects. Taking into account the chan-
ges to the conditions for the extension of the agree-
ment, the new environmental demands for mining in 
forest reserve zones, the new model for the payment 
of the surface fee, the new cause for caducity of the 
agreement and the possibility of constituting ano-
ther type of guarantee different to the mining-envi-
ronmental policy, we are of the opinion that the new 
Law constitutes a backward motion in the area of le-
gal security, transparence and promotion to mining 
activities in Colombia.

Private capital funds constitute a valuable tool for 
investors interested in diversifying their business op-
tions. Such funds are a mechanism for the adminis-
tration  of private resources, in which the redemption 
of the participation is carried out at the end of the 
term stated in their rules. Their main feature is that 
two thirds (2/3) of its means must be destined to the 
acquisition of assets or assets with an economic con-
tent different to those listed in the National Securi-
ties and Issuers Registry by its Spanish initials RNVE.

The above implies that by express legal order such 
funds can only destine up to 1/3 of their means to the 
acquisition of listed securities in the RNVE. However, 
they are not  under the obligation to acquire such 
types of securities, since as mentioned, this is a res-
triction over the maximum limit to the investment, 
not the minimum.

In this manner, such funds could destine all of their 
means to making investments in assets different to 
securities listed in the RNVE. That is why they are so 
attractive as investment vehicles.

In such context it is  worth  analyzing within  the am-
ple investment  margin described  above, the activi-
ties that funds can perform and in particular the pos-
sibility that their investment consists in making loans 
whose  interests  will be the payoff which at the end 
of the exercise shall be transferred to the contribu-
tors, as yields.

In this respect it is important to mention that Decree 
2175 of 2007 establishes in its article 661 the gene-

ral prohibitions applicable to the collective portfolio  
managers,  and specifically  in  number 3, to the im-
possibility  of making loans with the monies of the 
funds they mange, unless they refer to repurchase 
operations in the terms of article 26 of Decree 2175.

On its part Article 1062  of the same Decree establi-
shes that the prohibitions contained in numbers 3, 17 
and 18 of Article 66, amongst others, are not applica-
ble to private capital funds.

As things stand, the regulatory rule establishes an ex-
press exception about the prohibition to make loans 
with monies of the funds. In consequence, it  would  
be  legally possible  to  consider  that such exception 
is aimed to enable private capital funds to make ac-
tive loan operations, as lender, whose yields are the 
payoff to be received by the investors.

However the  Finance  Superintendency  has pointed 
out hat “in the context of title XII of Decree 2175 of 
2007, (systematic interpretation) we consider that 
the admissible investments for such  investment  ve-
hicles  (private  capital funds) are limited to the in-
vestment in undertakings or in productive projects,  
but necessarily participating, co-managing and di-
rectly undertaking the risk of the deal” (Finance Su-
perintendency, Opinion No. 2008070974-001 of No-
vember 11, 2008).

In  such  sense it  is  important to  point  out  that the 
Superintendency relates the meaning of undertaking 
to that included in the Code of Commerce. In  ano-
ther opinion  it  establishes  a notion of project, “as 
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a succession of acts aimed to an end which in the 
world of investment possibilities for private capital 
funds is a process that entails a risk element”. (Fi-
nance Superintendency, Opinion 2008070964 dated 
November 11, 2008).

Additionally,  and  looking  into  the  doctrine  of the  
above-mentioned Finance   Superintendency, the in-
corporation of a private capital fund aimed to make 
loans could be considered in practice as finance in-
termediation, submitted to the prior authorization, 
supervision and surveillance of the State, without 
prejudice of criminal consequences:

“Financial  intermediation is  an activity solely for 
entities under the surveillance of this Entity and is 
understood as the professional raising of resources 
from the public by means of passive  operations (re-
ception of funds) and on their turn the transfer of 
such funds through the performance of active opera-
tions   (granting  of  loans)  which  conduct by nature 
requires the prior administrative authorization”.

With such scenario and in order to bring a useful 
effect to the exception whereby for the giving of 
loans establishes  article 106 of Decree 2175, in fa-
vor of private capital funds,  we believe that a sys-
tematic  interpretation needs to be performed in the 
sense that indeed activities different to securities in-
vestments imply for private capital funds, the mana-
gement of an undertaking or the participation in the 
risks of a project.

As is the capacity to make loans shall be limited to 
the financing of projects or undertakings in which it 
intends to participate so that it becomes a subsidiary 
activity, associated to that that makes up its principal 
activity.

In this manner, the fund would participate in the fi-
nancing of an undertaking or project (its debtor) by 
virtue of the direct interest it has on the success of 
such project, that will become its main activity.

1  Article 66. Prohibitions applicalbe to managing companies.  Managing companies shall 
refrain from carrying out any of the following activities: (…)
3. Grant loans at any title with monies from the collective portfolio, unless they refer to 
repurchase, simultaneous and temporary securities transfer operation under the terms 
of article 26 of t6his decree.
2   Article 106. Prohibitions. Article 66 of this decree shall be applicable to private capital 
funds, with the exception of number 3, 17 and 18. Nor will number 4 regarding contrac-
ting a professional promoter and 11 and 19, provided that the surveillance committee has 
authorized it, in accordance with number 4 of article 103 of this decree.
3  This article shall base its analysis in Section b of Article 12 of Decision 40

4. Services export: Decree 1805 of 2010

Given the growing importance that the export of ser-
vices has had for the Colombian economy, last May 
24, 2010 the National Government issued Decree 
1805, 2010 related to the exemption of the value ad-
ded tax to the export of services.

Through  such  regulations  the objective was  to ge-
nerate an environment amiable for the growth of this 
sector of the economy through the definition of the 
reach of such benefit.

In  accordance with  letter  e)  of  Article 481  of 
the Tax  Statue,  export of services  performed in 
the country, in the performance of a written agree-
ment, is  exempted from VAT provided the same is 
used  solely  outside  of Colombia and by a company 
or individual without  businesses  or activities in the 
country.

The above decree established that notwithstanding 
that the company or individual benefiting from the 
services abroad, has a subordinated  company in Co-
lombia, it may be eligible for the benefit in the un-
derstanding that the ultimate beneficiary of the ser-
vice  is the company or person located abroad and 
not the local company.

It also extended the export of services qualification 
to such tourist  services rendered in Colombia to 
non-residents  o  non-domiciled individuals  used or 

consumed in the country originated in tourist packa-
ges sold by operating agencies or hotels registered 
with the National Tourism Registry.

Additionally the decree made clear that the VAT 
exemption allows for the renderers of services to re-
quest  for the devolution and/or set-off  of any balan-
ces in favor originated in discountable taxes assigned 
to income generated for the export of services. For 
such benefit, however it established the following 
additional requirements:

1.  The contract must contain a clause establishing 
expressly that the contracted service  is to be used 
or consumed solely abroad.
2.  The services provider  or its legal representative, in 
the case of legal entities must state under oath that 
the service was used or consumed exclusively abroad.
Again, the new regulation also provides  that in order 
to obtain the VAT exemption it is necessary to file 
the agreement with  the Foreign Trade Directorate of 
the Industry and Commerce Ministry for its  registra-
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tion  prior to the rendering of the service. In such sen-
se, it must  be noted that as from the issuance of the 
new decree it is necessary to register  the agreement 
prior to the rendering of the service. The registration 
of the agreement while rendering the service,  or the-
reafter could trigger the loss of the benefit.

Likewise  the decree establishes the need for re-
gistration with the Sole Tax Registry as a services              
exporter for purposes of avoiding the application of 
an income tax withholding for income stemmed from 
the services export.

It is worth mentioning that in the event that the Na-
tional Tax and Customs Direction establishes that the 
services over which a refund and/or set off has been 

As  of  the enactment of  Decision  40, of  which 
Colombia is party to and which look to avoid double 
taxation between the members of the Andean Com-
munity of Nations (by its Spanish initials “CAN”), a 
doubt regarding the treatment for income obtained 
from capital gains has arisen.

In this respect, this article intends to analyze and 
shed some clarity as to whether such gain must be 
treated as non constitutive of income or occasional 
gains (“INCRGO” by its Spanish initials), or if they 
correspond to exempted income.

As stated in Article 12 of Decision 40, “capital gains 
can only be taxed by the member Country in whose  
territory the assets  are located at the time of sale, 
with the exception of those obtained from the sale 
of  a) Ships, aircrafts, autobuses and other trans-
portation vehicles which shall only be taxed by the 
member Country where they are registered at the 
time of sale; and b)  Securities, shares and other va-
luables that will only be taxed by the member Coun-
try in whose territory they are issued”3.

In this  manner it is  clear that if for instances  a 
company in a member Country of the CAN issues a 
share  in favor of  a Colombian company, the nego-
tiation of such  share  will only be taxed in the coun-
try it is issued. However  the question lies in whether 
in Colombia such income will be an INCRGO or an 
exempted income.

The confusion lies in the fact that Article 4 of Deci-

requested, in the above-describe terms, were used 
fully or partially by a company or individual in Co-
lombia, it will criminally  sue for fictitious export and 
if false information is filed in the return filed before 
Foreign Trade Direction of the Commerce, Industry 
and Tax Ministry it will be subject to the sanctions 
included in the Criminal Code.

Lastly, we must mention that although section 2 of 
the paragraph to article 1 of such Decree could be 
subject to several interpretations, such as that it is  
not possible to render exempted service to related 
companies  abroad, we can confirm that such is not 
the intention of this regulation. In consequence this 
rule should be understood in the sense that what is 
forbidden is treating the service as exempted.

5.Capital gains under Decision 40 of the CAN: their nature 
is that of non-income or non- incidental income nature a

nd cannot be deemed as exempted income

sion 40 by establishing the tax jurisdiction regarding 
the provisions that take in such regulation, establi-
shes that “notwithstanding the nationality or domi-
cile of the persons, income of any nature they recei-
ve will only be taxed in the member Country where 
such income have their productive source, save the 
excepted cases in this treaty”.  The  provision  that 
takes  in the analysis of this document is article 12 of 
the Decision  as a  consequence  of which one would 
understand that income obtained from capital gains 
will only be taxed in the member Country where se-
curities, shares and other valuables are issued.

It  is possible  to question  what is implied by the ex-
pression will only be taxed with regard to the coun-
try where such income would not be taxed. Could it 
mean that the income is exempted, excluded, dis-
counted or will it be INCRGO?

The above questions become bigger when reviewing 
Article 3 of Decision 578 (tax jurisdiction) that takes 
in Article 12 of Decision 40 establishes that “notwi-
thstanding the nationality or domicile of persons, 
income of any nature they may have will only be 
taxed in the member Country in which such  inco-
me have their productive source  save the exception 
cases foreseen  in this  Decision. In consequence the 
remaining Member countries, which in accordance 
to their own legislation, deem appropriate to tax 
such income must consider them as exonerated  for 
purposes of determining the corresponding income 
or equity tax”.
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4  DIAN opinión No. 30734 of 2006
5  DIAN opinión No. 039740 of 2004
6  Ibidem

With respect  to such exoneration, the DIAN has es-
tablished  that “in the scope of the expression “exo-
nerate” used in article 3 of the Decision (defined  
as to exempt or liberate from obligation), it can be 
seen that the CAN grants to the first of procedures  
mentioned, that is the exemption of income obtai-
ned abroad. Under such procedure, countries tax 
income obtained in their territory and exempt from 
taxes those obtained abroad”4.

This being the case, the tax authorities have consi-
dered that the attribution of tax to a given country 
meant that such income in Colombia was an exemp-
ted income.

However, through judicial decision from the Council 
of State No. 16652 dated March 18, 2010 such judicial 
tribunal tried to solve the confusion regarding the 
treatment to income stemmed from capital gains,  
generated in countries  signatories of Decision 40, 
by stating that they should not be taxed in Colom-
bia and thus should be treated as INCRGO.

The Council of State précised its analysis as follows: 
“To give a full application to the treaty and satisfy 
its essential purpose, namely to tax income, in this 
case, in the country of issuance of such securities, 
and thereafter not affect taxing of the other coun-
try, be it  because  it  may generate double taxing 
or because it may reduce the local taxing, the Court 
is of the opinion that such circumstance is closer 
to the concept of income not constitutive or inco-
me or occasional gain, it being necessary to include 
them within the total income, as stated by article 
26 of the Tax Code, to take them out later as inco-
me not constitutive of income or occasional gain, 
thus  preventing double taxation and preserving 
the taxable base, understood as the liquid income 
that by general rule is that subject to taxation, with 
the legal exceptions. Because of that if they were 
to be treated as exempted income the taxable base 
would be affected as established in the above-cited 
article 26”.

In this manner the recent and current ruling from the 
Council of State, expressly established that income 
stemmed  from  capital gains  not  taxed in Colom-
bia by application of Decision 40 are INCRGO.

The definition regarding the above treatment gene-
rates   fiscal   effects   in   the   presentation of data, 
since the treatment for INCRGO is completely di-
fferent to that of exempted income, as established 
by the DIAN in opinion No. 39740 of June 30, 2004 
Indeed with regard to exempted income, the DIA-
Nestablished in the above opinion that an exempted              
tax must  necessarily  be subject  to  a costs  and 
expense   clearance as   follows:   “an   exempted 
income is a portion of the liquid income and as such 
can be deducted from the ordinary liquid or pre-
sumptive income namely a special liquid income, in 
view of which the former must always be cleared 
from  the  corresponding  costs  and deductions. 
In consequence it is not possible to admit that in 
the clearance of the taxable liquid income, one hun-
dred percent (100%) of the income stemming from 
the activity considered exempted by law be taken 
as exempted income, because this would go against 
the definition of exempted income (…)5”.

In  other  words,  when  subtracting  the  benefit 
from the exempted income, a parallel clearance pro-
cess must be carried out to subtract from the taxa-
ble liquid income or from the   presumptive income 
(whichever  is higher) the net value of the exempted 
income, the latter understood  as  the balance be-
tween the  gross  income considered exempted and 
the costs and expenses associated to the same.

On the contrary, the DIAN has established the fo-
llowing with regard to INCRGO: “with respect to the 
treatment given to income that does not constitute 
income or occasional gains, under article 177-1 of the 
Tax Code the interpretation is accurate (…) insofar 
as in the clearance of the liquid tax costs and de-
ductions for income not constitutive of income or 
occasional gains are not accepted, and in such cir-
cumstance the taxpayer  is entitled to request one 
hundred percent (100%) of income not constitutive 
of income or occasional gains”6.

In  other  words  whenever income is  treated as 
INCRGO all of it must be excluded from the gross 
income, for purposes of obtaining the net income. 
Likewise, costs and deductions associated to these 
INCRGO cannot be deducted since for such purpo-
ses the retraction of all the income is permitted.
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In  accordance with  regulations  regarding income 
tax, expenses  carried out during the taxing period 
in the performance of an income generating activity 
are deductible, provided the same have a relations-
hip  with such activity, that they be necessary  and 
proportional. Such  latter requirements  shall be de-
termined on a case-by- case based  on a commercial 
criteria taking into account the type of  activity ca-
rried out  by the taxpayer.

Regarding  the deducibility of payment of taxes, ar-
ticle 115 of the Tax Statute only allows for one hun-
dred percent (100%) of the sum paid for industry and 
commerce, board and signs tax and land tax to be 
deducted from the taxable base of the taxpayer, pro-
vided there is  a relationship between the payment of 
such taxes and economic activity performed.

In accordance to the above, the National Tax and 
Customs Direction (“DIAN” by its Spanish initials) 
has considered that the relationship between deduc-
tible taxes is limited and thus, payment of

Based  on  the above line of  interpretation, the au-
thority had also  considered  that  regional (by de-
partment) stamp tax paid were not deductible either.

Notwithstanding  the above, decisions  from  the 
Council of State have accepted that the payment of  
taxes  such  as  stamp  tax can be deducted from the 
income tax return for the fiscal year in which pay-
ment has been made. The deducibility in this case to 
be conditioned to the compliance of the requirement 
that any expense must comply with  the  relationship,  
need and proportionality requirements.

No obstante esto, la jurisprudencia del Consejo de 
Estado, ha aceptado que el pago de tributos como 
las estampillas se pueda deducir en la declaración de 
renta del período fiscal en que se haya realizado tal 
pago. La  deducibilidad en este  caso,  estará condi-
cionada al cumplimiento de los  requisitos que toda 
expensa debe cumplir, esto es relación de causali-
dad, necesidad y proporcionalidad.

In such sense it is important to note that the mistake 
of the DIAN by assimilating  to stamp  tax the tax 
regime of the deducibility of taxes. The interpreta-
tion made by the authority was incorrect, because 
although taxes  and stamps  belong to the generic 
concept of contribution, they are sub-species of the 
same and thus the exceptional and special treatment 
established for one could not be extended to the 

other. In consequence, it must be understood that 
for taxes different than those that are actually taxes, 
the deducibility requirements are the generals and 
not the particulars established for taxes.

Under these  circumstances,  payment of  stamps 
accrued in certain departments or municipalities, as 
consequence  of the execution of an agreement or 
the performance of  an activity, as  the pro- hospi-
tal, pro-nursing homes, pro-university, pro- sports 
stamps, would be a deductible payment for purposes 
of the income tax, since such payment is a require-
ment for the legalization of the agreement that will 
generate income for the taxpayer.

In this  sense,  the Council of State  by means of de-
cision  16302  of  July  24,  2008  analyzed the pay-
ment of stamps to be made by a manufacturer of sa-
fety caps for liquor bottles and concluded that in this 
case, the deduction of stamp payment was applica-
ble, since there was a relationship between such pay-
ment and the income generating activity, together 
with the necessity and proportionality requirements. 
In this respect it noted that:

“(…)  payment of  stamps  (cause)  is  a necessary 
factor between the income generating activity to the 
extent that its disbursement allows the plaintiff to  
obtain a liquid income or operational profit (effect) 
for the tax.

On  the  other  hand,  the  commercial  criteria with 
which the necessity and proportionality require-
ments are must be made in this case, demands that 
the burden undertaken by the plaintiff to be able to 
perform its activity, be an ordinary expense, normal 
and necessary in its income generating activity, in 
such vein that if no stamps were paid, it would not 
be able to trade in the sale of safety caps for liquor 
bottles”

In the same manner, by means of decision 17905 of 
April 15, 2010 the Council of State ratified its position 
and considered that stamps constitute a mandatory 
payment for the performance of certain acts, con-
tracts  or actions with public entities, and because of 
this they must be borne by contractors, highlighting 
that it is highly unfair to disregard the costs and ex-
penses that the taxpayer must incur by order of the 
law for the performance of its economic activity.

6.Stamp payment deduction
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